“Supposing is Good, But Finding Out is Better”

Data’s Vital Role in “Fixing” Election Administration
Doug Chapin*

The 2012 election has brought renewed attention to the field of election
administration, thanks in large part to President Barack Obama’s
observation that “we need to fix” issues related to the long lines at the polls
experienced in some jurisdictions on Election Day." The general sense is
that these long lines—and the lengthy waits for voters they entail—are
symptomatic of underlying election problems that need to be fixed.

Accordingly, the President announced during his State of The Union
Address,? and established by executive order, a bipartisan Commission on
Election Administration tasked with “identify[ing] best practices and
otherwise make recommendations to promote the efficient administration
of elections in order to ensure that all eligible voters have the opportunity
to cast their ballots without undue delay.”®

But what exactly should the Commission examine? And how
specifically can we decide how to “fix” election administration?

I believe the answer comes from another well-known American: Mark
Twain. Twain once observed that “[s]upposing is good, but finding out is
better.”*

I’ve always liked Twain’s quote because it puts a witty face on a topic
that is gaining adherents in the field: evidence-based election
administration, which | define as an effort by which election administrators
collect a wide range of data on the voting process and then use that data for
assessment and improvement of the election system. Momentum for the
concept is growing, sparked in large part by Yale Law School’s Heather
Gerken and her idea of a Democracy Index® and brought to life most
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recently by The Pew Charitable Trusts through their initial Election
Performance Index based on data from the 2008 and 2010 elections.®

We are also seeing increasing interest in other methods of obtaining
data about elections. MIT Professor (and fellow symposium participant)
Charles Stewart has, for two consecutive presidential elections, conducted
a Survey of the Performance of American Elections, which asks voters
about their experiences at the polls.” He has also helped to develop a key
metric, the “residual vote,” which measures the proportion of ballots cast
that are actually counted in a given election.® Finally, the U.S. Election
Assistance Commission, created in 2002 with passage of the Help America
Vote Act, has since 2004 been collecting data from state and local election
authorities as part of its clearinghouse responsibilities.’

All of these sources—and more at the state’® and local'' level
nationwide—have begun to allow the field to harness election
administration data to improve the voting process. Even better, it is
happening in a wide variety of ways:

Ill

1. Data raises awareness—and thus salience—of key aspects of election.
Quite simply, it is human nature to mind what you measure; whether it
is a dieter keeping a food diary or a new business tracking expenses,
focusing on a topic raises its salience in our everyday activities. The
result is akin to the phenomenon where you meet someone at a party
and suddenly begin to see them all over town. So, too, with election
administration—by focusing on a topic like lines or residual votes,
election officials can begin to see the connections between that data
and all the different aspects of the voting process.
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2. Choosing and formulating a data metric requires a useful attention to
process. It is not enough simply to start measuring numbers; the trick
is to choose data that capture one or more important attributes,
desirable or undesirable, and be clear about how—and more
importantly, why—the data are saying what they do. This attention to
the relationship between the election process and the data it generates
is useful in focusing attention on long-running or well-established
practices. In turn, this allows everyone concerned to ask whether “the
way we’ve always done it” is still the way to go.

3. Data can allow comparisons between jurisdictions and over time. One
of the most powerful aspects of the new emphasis on evidence-based
election administration is the ability to compare performance from
place to place and election to election. The decentralized nature of
American election administration is well-established—I often joke that
the only uniformity exhibited is the stubborn insistence on each
community going its own way—yet, as data becomes more and more
prevalent, it is possible to compare a measure, such as line length,
across jurisdictions and ask why the numbers are different from place
to place. Similarly, jurisdictions committed to data collection can also
monitor their own operations from election to election, identifying
improvement or emerging problems over time. These comparisons,
geographic or over time, are not in and of themselves dispositive;
however, the opportunity for diagnosis and further inquiry are
invaluable.

4. Data provides a “way in” to resolving difficult questions for
policymakers—and courts. Steve Weir, who recently retired as Clerk-
Recorder of Contra Costa County, California, once observed at a
meeting | attended that “election data is the perfect antidote to an
anecdote.”* What he meant was that most discussions about election
policy we usually hear are driven by stories about individuals—Ilike
102-year-old Desiline Victor, who was held up as an example of the
need for reform during the State of Union for her lengthy wait to vote
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on location in 2012."* The problem with such stories is that they often
lack context—in Ms. Victor’s case, the fact that her wait was on the
Sunday before Election Day at an early voting location—and hides the
complexity of any question involving election administration.** This
lack of a firm footing can make policymakers—and more importantly,
courts—unsure of how to intervene when problems arise. While
legislatures often respond with high-volume rhetorical disagreements
(as I like to say, politics adores a factual vacuum), courts are usually
far more reticent to get involved absent what the U.S. Supreme Court
calls “judicially discoverable and manageable standards” for resolving
conflicts.® Readily-available data not only gives policymakers
something substantial to discuss, it allows judges to evaluate
arguments and make decisions about election controversies based on
evidence instead of rhetorical conjecture.

What, then, does this emerging emphasis on evidence-based
administration mean for those brave souls in the legal community who
wish to litigate or follow election administration cases?

First and foremost, it requires lawyers to get comfortable with a level of
numeracy that is not always emphasized in the profession. Years ago,
Saturday Night Live’s Chevy Chase lampooned then-President Gerald Ford
in a debate sketch by responding to a complicated economic question, “it
was my understanding that there would be no math.”*® That approach
simply will not work in the new era of evidence-based -election
administration; while it is not necessary for attorneys to perform
multivariate regressions, it will be crucial for them to become comfortable
with concepts like confidence levels and measures of central tendency.
Those ideas will, increasingly, provide compelling storylines in election
cases that rival that of Ms. Victor.

In addition, it will require attorneys to listen to—and ask—their election
clients about different data elements in a given case and to use those
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discussions to drive decisions about what arguments to pursue. Sometimes,
the attention to process (as described in point 2, above) can be useful in
uncovering helpful evidence to support a client’s case or identifying a
serious hole in the opponent’s argument. In other words, it is no longer
enough to consult statutes and casebooks: Lawyers must also be willing to
wade into the numbers.

William Edwards Deming, the godfather of the evidence-based
management movement, is reported to have once observed that “in God we
trust, all others bring data.”*” That same spirit now drives the emergence of
evidence in elections. As policymakers, including the new presidential
commission, begin to grapple with the issues raised by the 2012 election,
they will need to acknowledge and embrace the new role that data plays in
the field of election administration.
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