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“

intRoduction

The headline for an ABA Journal article says it all:  “Where There’s a Will, There’s a Way to Make Mistakes.”1  
Not only is the number of possible errors great, but so is the extent of possible damages. Although malpractice 
claims regarding estate planning accounted for only about 5% of the claims filed with Lawyers Mutual each year, 
the amount of exposure is often high – and steadily increasing.  

Some of the reasons for this rise in the cost of malpractice claims include: (1) the increasing legal complexity of 
estate planning (from intricate tax laws to laws interpreting estate planning documents, real estate and elder law); 
(2) the growing wealth of middle class clients whose needs are no longer served by a simple will; and (3) a dispro-
portionate number of conflict of interest issues.2 

This publication addresses some of the malpractice traps waiting to snarl estate planning attorneys. A common thread 
throughout the claims asserted against attorneys is poor communication and misunderstandings with clients. Much of 
this can be avoided by spending sufficient time with clients to ensure that they are well-informed, understand their op-
tions, and feel that you have listened and provided valuable assistance to them regarding their estate planning goals. 

_____________________________________________
1   Debra baer, Where There’s a Will, There’s a Way...to Make Mistakes, AbA Journal, may 1998. 
2   Anne e. thar, Vice president and General Counsel, Ill. St. bar. Assoc. mut. Ins. Co., Shifting Exposures and Trends in Selected Specialty Areas: Trust and 
Estate Pitfalls in Small to Midsize Firms, presentation, AbA National Legal malpractice Conference, Fall, 1998.

a common thread throughout the claims asserted against attorneys is poor 

communication and misunderstandings with clients.
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•	 Have a full conversation with your 
clients about what you are being 
retained to do.

•	 Carefully consider all the work you 
might need to do to determine 
your fee.

•	 Meet with your client  in person 
and alone to determine whether 
he or she is being unduly 
influenced by any individual.

•	 Document in detail the 
discussions you have with the 
client, including the information 
and advice given, any decisions 
made, his or her reasons, and 
your discussions about the 
ramifications of the client’s 
decisions. Have the client sign 
the letter acknowledging what is 
stated. 

•	 Send a closing letter to clients 
when you have completed your 
work for them. Remind the clients 
of work they may still need to do, 
and clearly state these tasks are 
the client’s responsibility.

failure to clarify scope of Representation

written Retainers and Joint Representation Letters

Many of the claims filed against estate planning lawyers involve 
misunderstanding about what the lawyer was hired to do and 
poor communication between the client and lawyer.  Are you 
being retained “just” to draft a will?  Can you draft a will without 
reviewing all the client’s assets and giving advice about such 
matters as the proper designation of beneficiaries?  Are you 
giving estate planning advice?  Are you providing tax analysis?  If 
drafting a trust, are you also assisting the client with the work to 
be done to fund the trust?  Have you agreed to assist your client 
in filing any tax returns?

If you are representing a couple, have you discussed potential 
conflicts and the scope and ramifications of such joint 
representation?  Are your clients aware that you could be 
subpoenaed by one party, over the objections of the other party, 
to testify in future litigation?  Have you discussed what you can 
do if the parties separate and ask you individually to change 
their estate planning documents?  (See RPC Opinion #229 for 
guidance.)  Are there factors that could increase the chances of 
conflict, such as second marriages or difficult children? Review 
Rule 1.7 of our Rules of Professional Conduct regarding Conflict 
of Interest with Current Clients and consider this rule every time 
you agree to represent a couple.

As any lawyer knows, the best way to avoid such issues is to 
have a full discussion with your clients about what you are being 
retained to do. You should set forth in detail the scope of your 
representation in a written retainer agreement which is signed 
before you begin any work. Carefully consider all the work you 

Many of the claims filed against estate planning lawyers involve 

misunderstanding about what the lawyer was hired to do and poor 

communication between the client and lawyer. 

“

pRactice tip
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Besides a written retainer and 

letters detailing the client’s 

decisions, it is also helpful to send 

a closing letter to clients when 

you have completed your work 

for them. Remind the clients of 

work they may still need to do . . . 

clearly state that these tasks are the 

client’s responsibility unless he or 

she contacts you to do the work. 

“might need to do in determining your fee so that you 
will not be tempted to be less than thorough in order 
to “break even.” If you are representing a couple, 
prepare a standard joint representation letter for them 
to sign as is required by RPC 1.7(b)(4). 

protecting client  

It is also imperative that you meet in person and alone 
with any client to determine whether he or she is being 
unduly influenced by any individual.  If you have a 
specific concern, you might ask another lawyer or staff 
to be present and summarize the meeting in a memo 
to the file, or you could videotape such a meeting.  If 
you have questions about a client’s mental capacity, 
it might be wise to request a doctor’s opinion before 
proceeding to make drastic changes to a client’s estate 
planning documents.

documenting client’s intent and goals

Clients don’t always follow our advice and in the estate 
planning arena, the consequences can be significant. 
There are the clients who insist that they want “to do 
things simply” and don’t want to do anything to save 
on inheritance taxes. On the other hand, there are the 
clients for whom avoiding taxes is their primary goal.  
How prepared will you be to face the disgruntled 
heirs who lost most of their inheritance to taxes or 
who have extremely limited access to funds restricted 
for tax reasons? The best defense is to document in 
detail the discussions you have had with the client, the 
information and advice you gave, the decisions made 
by the client, his or her reasons, and your discussions 
about the ramifications of the client’s decisions. It is 
recommended that you have the client sign such a 
letter acknowledging agreement with what you have 
stated.  You may also wish to videotape the client 
expressing her wishes and the reasons for doing what 

she is doing. You won’t regret the time you took to 
document these matters when those angry heirs show 
up in your office accusing you of failing to effectuate 
the intent of the deceased client. 

Remember: the dead can’t talk - and they can’t come 
back to testify at malpractice trials either.3 

closing Letter  

Besides a written retainer and letters detailing the 
client’s decisions, it is also helpful to send a closing 
letter to clients when you have completed your work 
for them. Remind the clients of work they may still need 
to do - changing beneficiaries, re-titling accounts into 
a trust, or re-titling real estate. Clearly state that these 
tasks are the client’s responsibility unless he or she 
contacts you to do the work. Be sure to explain in your 
letter that estate and tax laws may change over time, 
and it is the client’s responsibility to check back with 
the lawyer periodically.

_____________________________________________
3  Id. at 3.
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Get complete information from the client. One way to insure that you have gathered all the information 
you need is to send a form to clients before your initial meeting with them. 

infoRMation is a two way stReet

gather complete information from client

Many problems can be avoided if time is taken to get 
complete information from the client. Clients often 
don’t recall exactly how a deed is titled or who they 
named as beneficiaries of their retirement accounts 
or life insurance. They think there is no need to men-
tion the sibling they don’t like or the child they had at 
sixteen and never saw. They might forget about the 
timeshare in Florida they purchased while on vacation 
or their interest in a family limited partnership.

One way to insure that you have gathered all the in-
formation you need is to send a form to clients before 
your initial meeting with them. Make sure it asks for 
all necessary information about the client’s assets and 
family. Request that the clients include information 
regarding the value of each asset. You don’t want to 
make the mistake one lawyer made in assuming that 
a client had minimal assets because he met her at a 
trailer rented by a family member and she said she 
only had “a little savings” - only to discover after death 
that her estate, for which no tax planning was done,  
was worth $7 million.

get documents

In addition, insist on seeing documents such as deeds, 
beneficiary designations, and documents showing 
ownership of accounts. You don’t want to assume 

that the beach house in Myrtle Beach  is solely owned 
by your client and then discover at her death that an 
ex-husband still owns an interest in it - or that the real 
estate you transfer to a trust was already conveyed to 
another trust several years earlier.  

Give Sufficient Information and Advice to Client 

Besides obtaining the necessary information to effectu-
ate the client’s goals, a lawyer must determine whether 
the client understands the consequences of his or her 
decision. Does the client want the term “children” to 
include adopted children and/or stepchildren?  If so, 
does that include adopted grandchildren and step-
grandchildren? Sometimes, in order to truly under-
stand what the client wants, a lawyer must ask difficult 
questions, such as “how’s your marriage?” “do you 
like your stepchildren?” or “how will your children 
react if  you leave the bulk of your estate to charity?”  
Answers to these questions may even show clients 
that perhaps they want something different than they 
initially thought.  

Sometimes it is necessary to warn clients about the 
problems inherent in a distribution plan they think they 
want, or the problems in naming a certain individual 
as executor or trustee. Estate planning lawyers are 
hired not only to draft documents, but also to advise 
clients. Don’t hesitate to give suggestions about better 
approaches to distributing assets, or caution clients 
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gather Complete information from Client. 
Send a form to clients; get information about the 
client’s assets and family, including the value of 
each asset.

get Documents. Insist on seeing documents 
such as deeds, beneficiary designations, and 
documents showing ownership of accounts.

provide information & advice to Client. 
Estate planning lawyers are hired not only to 
draft documents, but also to advise clients. 
Don’t hesitate to give suggestions about better 
approaches to distributing assets, or caution 
clients about the powers they are giving family 
members. 

enhancing the Client’s Understanding. 
Make sure a client understands the difference 
between probate and non-probate assets and 
how each will be distributed at the client’s death.

about the powers they are giving family members, or 
suggest that if they want to leave property to their par-
ents, that they do so in a special needs trust. 

enhancing the client’s understanding  

In the past, clients had pensions and most of their 
assets passed through probate. Today, the opposite 
is often true - the assets passing through beneficiary 
designations or trusts are significantly greater than 
probate assets for most clients. Make sure a client 
understands the difference between probate and non-
probate assets and how each will be distributed at the 
client’s death. Emphasize that only certain assets will 
be controlled by a will. It is helpful to develop a flow 
chart that visually shows clients how their probate and 
non-probate assets will be distributed - what passes 
through the will and what passes through beneficiary 
designations. You can also provide assistance to clients 
by giving them sample language regarding how to 
designate beneficiaries on retirement and life insur-
ance forms, especially for a minor’s trust or a revo-
cable trust.

faiLuRe to dRaft wHat tHe cLient wants

A well-drafted will clearly states the testator’s intent, 
provides that the assets are distributed to the intended 
beneficiaries, considers potential tax consequences, 
properly appoints all necessary persons, does not 
include language errors, and is properly executed in 
accordance with the requirements of N.C. Gen. Stat. 
Chapter 31. Some common drafting problems include:
  
•	 Not reviewing an entire document: Once you have 

drafted a will or trust, review the entire document 
to make sure a specific provision you have 
included for your client is not inconsistent with the 

standard language you regularly include. 

•	 Using imprecise terms: Lawyers err when they use 
imprecise terms to identify a class of beneficiaries 
or when they use more than one term to mean the 
same thing.  “Children,” “issue,” “descendants,” 
and “heirs” all have different meanings and should 
not be intermingled in the same will unless that 
is the intent of the client.  The phrase “I leave to 
my children............, but if I have no issue........” 
is unclear since the first phrase gives to the first 
generation only, and the second phrase provides 

pRactice tip
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caReLess dRafting

what’s a semicolon worth? 

How about $8 million

for all generations.  Adding a definitions section to a will and 
being consistent with terms will help avoid such ambiguity.  
Also, make sure you do not generically name a charity such as 
“the Land Conservancy,” but rather specify not only the precise 
name, but also whether it is the national, state or local chapter.

•	 Not discussing contingencies: It is incumbent on lawyers to 
discuss back up beneficiaries and what will happen if all the 
named beneficiaries predecease the client. Although our statutes 
provide for what happens in such situations (N. C. Gen. Stat. 
Chapter 29), this may not be what some clients want. Clients 
also need to understand the consequences of specifically 
designating an asset to go to an individual versus stating a 
percentage of the estate. Clients tend to think in terms of specific 
assets and don’t consider that they may not own that asset at 
their death, or that its value may have changed significantly 
resulting in unintended and disproportionate distributions.  

What’s a semicolon worth? How about $8 million.  
That was the result when a court was asked to interpret 
Martha Cone’s estate planning documents to determine 
the allocation of estate taxes between individual 
beneficiaries and a charitable foundation.4  Among 
other things, the court looked at the fact that there was 
a semicolon after each general bequest (except one), 
but a period at the end of the last bequest before the 
paragraph disposing of the residuary estate. The court 
held that this punctuation, along with the language and 
circumstances of execution, supported the position that 
Mrs. Cone intended for the distribution to the foundation 
to be a separate bequest and not a part of the residuary 
estate, resulting in $8 million less to the residuary heirs.   

The lesson from the Cone case is obvious - lawyers 
must carefully and diligently review every sentence, 
every line, and the format and punctuation of every 

section of all estate planing documents.  It is tempting 
to skip reviewing standard form paragraphs or to 
assume that the computer has taken care of spelling 
or grammar for us. There is no substitute for your own 
careful review.

Common Drafting 
problems inClUDe:
  

•	 not reviewing an entire 
document

•	 Using imprecise terms

•	 not discussing contingencies

“

Some other drafting pitfalls include:

•	 Omitting provisions in a client’s old will that the 
client may wish to retain but did not mention 
to you when you drafted a new will using your 
standard form.

_____________________________________________
4  Central Carolina Bank & Trust Co. v. Wright, 124 N.C. App. 477, 478 S.e.2d 33 (1996).
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•	 Neglecting to consider the possibility that your clients may 
move to another state. If the clients have second homes in 
other states or know where they might retire, review the laws 
in those states, especially regarding the proper execution of 
a will, who can be a witness, and the number of witnesses 
needed.  

•	 Neglecting to consider the needs of unmarried couples for 
special provisions such as directing that each has the authority 
to make funeral arrangements for the other, that they jointly 
and equally own certain property, and that they acknowledge 
their intent not to leave property to family members.  

•	 Failing to conform nonprobate documents to the client’s will 
and estate plan and failing to coordinate the tax implications 
of the will with nonprobate documents.

•	 Failing to consider the ramifications of certain drafting, such 
as the problems with leaving personal property to minors, 
leaving real estate to numerous married individuals, and the 
differences between leaving real estate to the estate to sell 
versus leaving it directly to heirs.

In order to provide competent representation to clients, 
an estate planning lawyer must be knowledgeable 
about a wide variety of issues on both the state and 
federal level and apply that knowledge not only to 
matters involving present clients, but also past clients 
who might need changes to their existing estate plan-
ning documents in light of changes in the law. The IRS 
is constantly issuing rulings and regulations. Congress 

changes the Internal Revenue Code during most ses-
sions, and the same occurs in our state legislature and 
Dept. of Revenue. You should set aside time to stay 
current on changes in both state and federal laws. You 
should also encourage clients to follow-up with you 
periodically to determine whether any changes have 
affected their estate plan.  

cHanges in tHe Law

Common estate planning drafting 
problems include:  

•	 Failure to consider the possibility 
that your clients may move to 
another state.

•	 Not considering the needs of 
unmarried couples for special 
provisions (authority to make 
funeral arrangements, joint and 
equal property ownership, and 
acknowledgement of intent to not 
leave property to family members. 

•	 Failing to conform nonprobate 
documents to the client’s will 
and estate plan, including tax 
implications.

•	 Failing to consider the ramifications 
of certain drafting.

Estate planning is particularly fertile ground for substantive malpractice claims due to the number and complexity 
of legal issues that a lawyer needs to know - state and federal taxes, laws regarding wills and trusts, Medicaid 
and other elder law issues, and probate and estate administration. One wrong word or phrase can disinherit an 
intended beneficiary or require expensive litigation to interpret a will. One small omission and an estate can be 
exposed to thousands of dollars in unnecessary taxes. The constant changes in  inheritance taxes on the federal 
level in the last ten years has been difficult enough for estate planning lawyers. The fluctuating tax exemption level 
has required many changes in will and trust documents.

pRactice tip
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tax consequences of estate pLanning

As discussed above, estate planning attorneys need to decide what 
the scope of their estate planning practice will be, what they feel 
knowledgeable and comfortable doing, and what they will not do - 
and stick to it.  But regardless of where you draw the line, a certain 
knowledge of the tax implications of estate planning is essential. You 
cannot “just draft a simple will” without advising a client about whether 
his or her estate will be subject to taxes, whether there is a need to 
consider Medicaid issues, or how retirement funds will be taxed and 
distributed.  

Reviewing all estate documents to determine the tax implications is 
essential. If taxes will be owed, it must be determined which sources 
will be used to pay them. For example, a will that provides for all estate 
taxes to be paid out of the probate assets when there are substantial 
nonprobate assets, may end up leaving the will beneficiaries with much 
less than the client intended.  If that is not the client’s desired result, then 
include provisions setting forth how the taxes are to be apportioned so 
that the beneficiaries who are supposed to pay taxes actually do so, and 
in the proportions the client desires.
 
As our world becomes more global, it is becoming even more important 
to ascertain if your client or spouse is a U.S. citizen so that, if their assets 
are above the exemption amount, you can prepare a qualified domestic 
trust and make use of the marital deduction.

Some attorneys neglect to include a specific bequest of tangible personal 
property in their client’s will, even when the beneficiary of the personal 
property and the residuary estate are the same. Without such a provision, 
the receipt or use of such personal property may be considered a 
distribution of income (up to amount of estate’s distributable net income) 
and would need to be included on the beneficiary’s tax returns.

Despite the important need to consider tax savings, don’t concentrate on 
it at the expense of a client’s other needs. Does the young couple in front 
of you really need a credit shelter trust at this time - or is their primary 
goal to have unlimited use of assets to raise their young children?  Does 
your client really want to establish a QTIP trust and have his children 
waiting around for their very young stepmom to die so they can inherit? 

estate planning 

attorneys need to 

decide what the scope 

of their estate planning 

practice will be . . . But, 

regardless of where you 

draw the line, a certain 

knowledge of the tax 

implications of estate 

planning is essential.

“

pRactice tip

Despite the important need 

to consider tax savings, 

don’t concentrate on it at 

the expense of a client’s 

other needs.
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estate tax eRRoRs

Many of the estate planning claims filed with Lawyers Mutual involve tax errors. Some specific traps to be aware 
of include:

know youR LiMits

You’re going through your unpaid bills and worrying about how to pay 
all of them, when you get a call from a potential client who is only in 
town for a few days and wants to set up a special needs trust for his 
mother who is going into a nursing home. He is ready to come in and 
pay you a retainer today. You have never done such a trust, but it sure 
would help pay those bills that are due.

Yes, it is hard to say “No, I can’t do that” when bills are mounting 
or it is something you would like to do but don’t have the time to 
devote to learning it when the client has a deadline. But, if you 
don’t decline representation which is beyond your knowledge, you 
are inviting not only a malpractice claim, but also possibly violating 
your professional ethics. Rule 1.1 of the North Carolina Rules of 
Professional Conduct prohibits a lawyer from handling a “legal matter 
which the lawyer knows or should know he or she is not competent to 
handle without associating with a lawyer who is competent to handle 
the matter.” Furthermore, if you handle the case yourself and do work 

•	 Failing to fully utilize the tax exemption amounts for 
both spouses by equalizing their ownership of assets 
and creating tax savings trusts before the death of 
the first spouse.

•	 Failing to realize that the filing of an extension of 
time for completion of the federal estate tax return 
(Form 706) does not extend the time in which the 
taxes must be paid.

•	 Failing to elect to claim a deduction for a QTIP 
interest on Schedule M of the federal estate tax 
return.

•	 Failing to utilize the special use valuation election 
which permits “current” use values rather than 
“highest and best” use or not utilizing the alternate 

valuation method which permits property to be 
valued as of six months after the decedent’s death, 
rather than using date of death values, on the 
federal estate tax return.

•	 Failing to know the rules regarding deferral of the 
federal estate taxes on a closely held business and 
how to elect such a deferral.

•	 Failing to understand how to take certain 
administration expenses as deductions on either 
the estate tax return or the fiduciary tax return, and 
not knowing which method is best for a particular 
estate.

•	 Failing to know what the requirements are in order 
for a trust to be a valid S Corporation shareholder.

rUles to follow 

•	 You cannot be all things to all 
people. 

•	 Don’t deviate from your areas of 
competency as favors to friends, 
relatives, or long time-clients.

•	 Watch out for the curve ball 
unexpectedly leading you down 
an unfamiliar path. Duck and 
withdraw or associate an expert.

•	 When in doubt, call an expert.6 
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faiLuRe to consideR duty to otHeRs

Estate planning practitioners are particularly vulnerable to an increasing 
number of malpractice claims involving breach of fiduciary duty to non-clients 
who are intended beneficiaries of trusts and wills.7  Such parties are bringing 
and sometimes winning lawsuits based on tort theories, arguing that the lawyer 
has assumed a relationship with the intended beneficiaries and public policy 
requires that the lawyer not harm these persons whose rights are foreseeable, 
or based on third party beneficiary contractual theories of recovery.8  Errors that 
have led to liability for lawyers include failing to avoid or minimize tax conse-
quences, failing to avoid needless litigation due to drafting problems, failing to 
refer to a specialist, failing to research, and failing to proofread.9

North Carolina has long recognized a cause of action by non-client third 
parties for attorney malpractice since United Leasing Corp. v. Miller, which 
set forth a balancing test to determine the possibility of malpractice.10  Ap-
plying that test, the Court of Appeals has held that an attorney owed the sole 
heir of an estate the duty to use reasonable care in representing the estate 
and therefore, the heir had standing to sue the attorney in tort. Jenkins v. 
Wheeler.11 The heir had alleged that the attorney failed to advise the Admin-
istratrix to list a wrongful death action as an asset of the estate, refused to file 
the wrongful death action, and  improperly represented conflicting interests, 
thereby breaching applicable standards of professional skill and ethics. 

_____________________________________________
5   Larry bodine, Estate Planners Are Sued in Increasing Numbers, 95 Law. Wkly. USA 1097, (Dec. 2000).
6 thar, supra at 2 
7 bodine, supra, at 1097. See also John r. price, Duties of  Estate Planners to Nonclients: Identifying, Anticipating, and Avoiding the Problems, 37 S. tex. L. rev. 
1063 (1996); and bradley e. S. Fogel, Estate Planning Malpractice, Special Issues in Need of  Special Care, probate and property, July/August 2003.
8  bodine, supra.
9  Id.
10  45 N.C. App. 400, 263 S.e.2d 313, disc. rev. denied, 300 N.C. 374, 267 S.e.2d 685 (1980).
11  69 N.C. App. 140, 316 S.e.2d 354 (N.C. Ct. App. 1984).

usually done by experts in the field, you could be held to 
an “expert” standard of care rather than the standard of 
care of a general practitioner.5

Follow these rules when you are asked to do 
something for which you should say no:

•	 You cannot be all things to all people. Make a list 
of the areas in which you feel competent and stick 
to those areas.

•	 Don’t deviate from your areas of competency as 
favors to friends, relatives, or long time-clients.

•	 Watch out for the curve ball unexpectedly leading 
you down an unfamiliar path. Duck and withdraw 
or associate an expert.

•	 When in doubt, call an expert.6 

estate planning 

practitioners are 

particularly vulnerable 

to an increasing 

number of malpractice 

claims involving breach 

of fiduciary duty to 

non-clients who are 

intended beneficiaries 

of trusts and wills.

“
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engageMent LetteR: estate planning

[Date]

[Client Name]
[Client Address]
[Client Address]

re: engagement for Legal Services
 File ID:  

Dear [Client’s Name]:

We are pleased that you have asked the firm to serve as your counsel.  At the outset of  any engagement, we believe 
it is appropriate to confirm in writing the nature of  the engagement and the terms of  our representation, and that is 
the purpose of  this letter.  If  you have any questions about this letter or any of  its provisions, do not hesitate to call.  
Otherwise, this letter and the enclosed Standard terms of  representation will constitute the terms of  our engagement.  
Again, we are pleased to have the opportunity to serve you. 

client(s). the two of  you will be our only clients in this matter. 

scope of  engagement. Our representation will be limited to the specific matters described in this paragraph.  You 
are engaging us to represent you both, and we agree to represent you both for the purpose of  drafting new estate 
planning documents for each of  you (hereinafter referred to as the “matter” or “engagement”).  **[See below for estate 
administrations]

Nature of  relationship. Our objective is to provide high quality legal services to our clients at a fair and reasonable cost.  
The attorney-client relationship is one of  mutual trust and confidence.  If  you have any questions at all concerning the 
terms of  this engagement, our ongoing handling of  this legal matter, or about any issue relating to a monthly statement 
that is unclear or appears to be unsatisfactory, we invite your inquiries. 

Fees and expenses. Our fees will be based primarily on the following hourly rates for attorneys and paralegals devoting 
time to this matter: 

   [Attorney Name]: rate: $_______________
   [paralegal Name]: rate: $_______________

Note: This is a sample form only and is written for the general purposes of  facilitating clear expectations and avoiding misunderstandings 
between an attorney and client. It is not intended as legal advice or opinion and will not provide absolute protection against a malpractice action.
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General Waiver of  Conflicts. As you may be aware, our law firm represents many other companies and individuals. This 
confirms your agreement that we may continue to represent or may undertake in the future to represent existing or new 
clients in any matter that is not substantially related to our work for you in this matter or any other matter for which you 
may subsequently engage our firm, even if  the interests of  such clients in those other matters may be directly or indirectly 
adverse to you. We agree, however, that your prospective consent to conflicting representation contained in the preceding 
sentence shall not apply in any instance where, as a result of  our representation of  you, we have obtained proprietary or 
other confidential information of  a non-public nature, that, if  known to such other client, could be used in any such other 
matter by such client to your material disadvantage.  You should know that, in similar engagement letters with many of  
our other clients, we have asked for similar agreements to preserve our ability to represent you.

No continuing Updating Obligation. Upon our submission to you of  our final bill, this matter will be treated as 
completed.  Of  course, after your estate planning documents have been signed, we would be pleased to respond at any 
time thereafter to your request that we review your estate plan, and/or the then applicable estate tax provisions and other 
relevant laws, for the purpose of  determining whether we would suggest any changes. Indeed, we strongly recommend 
that you consult us, or some other lawyer of  your choice, for that purpose at least once every three (3) years.

Joint representation of  spouses. We have explained to you that each of  you could choose to be represented by 
separate counsel who would advocate for his or her individual client’s interests. You have, however, requested and 
consented to our representation of  both of  you in connection with your estate plan. based on our discussion, each of  
you understands the need for full disclosure and candor in our discussions with one another. thus, any communication 
and information we receive from or about either of  you that is relevant to your wills and your estate plan will not be kept 
confidential from the other.  

In the interests of  efficiency, you may choose to communicate with us primarily through one of  you, in which event we 
will provide any necessary explanation of  issues to that individual. Of  course, we will respond at any time to any questions 
put to us by either of  you.  Our experience has been that it is unlikely, but not impossible, that a relatively serious 
difference of  opinion or disagreement might arise between the two of  you in the development of  your estate plan, and 
in that event considerations of  legal ethics might compel us to cease representing both of  you. If  that happens, we will 
promptly notify both of  you that we cannot continue to represent either of  you in connection with your estate plan or any 
other matter that is related to your estate plan. 

sending Funds via electronic Transfer. Before sending any wire, call our office at (***) ***-**** to verify the 
instructions.  We will not change wiring instructions. If  you receive wiring instructions for a different bank, branch 
location, account name or account number, they should be presumed fraudulent. Do not send any funds and contact our 
office immediately.  Failure to follow this procedure endangers your funds.

If  the foregoing and the enclosed Standard terms of  representation accurately state the terms of  our engagement, 
please sign the enclosed duplicate of  this letter and return to me. If  the foregoing and the enclosed Standard terms 
of  representation do not accurately state the terms of  our engagement, please let us know immediately, and do not 
proceed to use our firm on this particular matter until we have agreed upon the terms of  engagement and another letter is 
delivered to you confirming those terms.  
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Once again, we are pleased to have this opportunity to work with you. please call me if  you have any questions or 
comments during the course of  our representation.

Very truly yours,

by: _________________________
partner

enclosures

The foregoing letter accurately states the terms of  our engagement of  [firm name] to represent us in connection with the 
matter described above.

_________________________________________   _____________
Client Name        Date

_________________________________________   ______________
Client Name        Date
        Date
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engageMent LetteR:  alternate clauses - estate administration

scope of  engagement. Our representation will be limited to the specific matters described in this paragraph. During the 
course of  our representation, we will address such issues relating to the administration of  the estate as you, the personal 
representative, may direct. Our services will include the following:

1. Initial estate administration matters so that the estate administration can be initiated, including probate of  the 
will and qualification of  you as personal representative;

2. preparation of  all court inventories and accountings;
3. Assistance and coordination in collection, appraising, administering, and distributing all estate assets;
4. Any matters relating to the interpretation of  the provisions of  the will and the resolution of  the same;
5. Serving as counsel to the personal representative; and 
6. publication of  notice to creditors and mailing to known creditors.

Of  course, you may direct us to address other issues that may arise during the course of  administration if  that becomes 
necessary, and you may direct that some services listed above be handled by yourself  or by others.

The estate’s Inventory of  Assets listing all of  the estate’s probate assets and their fair market values must be filed within three 
(3) months after you qualify as personal representative. the estate’s Annual Accounting for the estate will be due with the 
Clerk one (1) year from the date of  your qualification as personal representative. Once the estate administration is complete, 
a Final Accounting must be filed with the Clerk prior to closing of  the estate.

investment advice clause. An important power you hold as personal representative is the power to invest the estate assets. 
You have wide discretion in the choice of  investments, but in exercising that discretion, you have a duty to exercise “prudent 
judgment” in managing the estate assets. We are not investment advisors and cannot give an opinion regarding the choice 
of  one investment over another, so I suggest that you discuss the estate’s investment objectives with an investment advisor.

[SELECT AS APPROPRIATE FOR YOUR REPRESENTATION]

Option 1: Tax Filing requirements Where the estate is Not subject to Federal estate Tax. the tax aspects of  
estate administration will include preparing and filing various tax returns:

selecT aPPrOPriaTe OPTiON FOr ParaGraPH a (depending on whether Decedent 
was survived by a spouse):

a. Federal estate Tax return: Since [Decedent’s] taxable estate is less than the current federal 
exemption and he/she was not survived by a spouse, you will not need to file a federal estate tax 
return with the Internal revenue Service, and no estate tax will be due. 

Or

 

Note: This is a sample form only and is written for the general purposes of  facilitating clear expectations and avoiding misunderstandings 
between an attorney and client. It is not intended as legal advice or opinion and will not provide absolute protection against a malpractice action.



— 16 —

estate planning traps

a. Federal estate Tax return: Since [Decedent’s] taxable estate is less than the current federal exemption, 
you are not required to file a federal estate tax return with the Internal Revenue Service, and no estate 
tax will be due. However, I strongly recommend that you consider filing a federal estate tax return in 
order to preserve [Decedent]’s unused estate tax exclusion. Under current law, to the extent that the 
[Decedent]’s available federal estate tax exclusion is not used for his estate, the unused exclusion is 
“portable” and passes to the surviving spouse.  In order to preserve the unused exclusion, an estate tax 
return must be filed by the Executor. The federal estate tax return is due nine (9) months after the date 
of  death of  [the Decedent]. A six (6) month extension is available if  requested prior to the due date 
of  the return. Unless you direct our firm otherwise in writing, we are not responsible for preparing 
or filing the federal estate tax return to preserve portability of  the unused exclusion.  In any case, I 
recommend that you consult with a tax professional before making your decision about whether to file 
the return.

B. North carolina estate Tax return: You will file a NC estate tax certificate in the probate court. Our 
firm will prepare this filing.

c. Gift Tax returns: As personal representative of  [Decedent’s] estate, you must file a final gift tax 
return to evidence any gifts made by [Decedent] during the year prior to his/her death. please let me 
know if  you are aware of  any gifts in excess of  $13,000 per year that [Decedent] may have made in the 
year prior to [Decedent’s] death.

D. income Tax returns: You are also responsible for filing [the Decedent’s] final federal and state 
income tax returns covering the period [s]he lived during 2012, as well as the fiduciary returns for the 
estate (as discussed in the paragraph below).

You must file federal and state fiduciary income tax returns to report the income earned from the date of  [the Decedent’s] 
death until the estate assets are finally distributed to the beneficiaries. If  all of  the income received by the estate is distributed 
to the beneficiaries, the income received by each beneficiary will flow out of  the estate and will be taxed to him. However, if  
no distributions are made during the tax year of  the estate, the income will be taxed at the estate level. The fiduciary income 
tax returns are due within 3 ½ months after the end of  the estate’s taxable year. Please confirm whether our firm will 
prepare the income tax filings on your behalf.

Or

Option 2: Tax Filing requirements Where the estate is Subject to Federal estate tax. If  the estate is subject 
to federal estate tax, the federal estate tax return is due nine (9) months after the date of  death of  [the 
Decedent]. A six (6) month extension is available if  requested prior to the due date of  the return. 

selecT aPPrOPriaTe OPTiON BaseD ON Firm’s PreParaTiON aND FiliNG 
resPONsiBiliTY OF THe esTaTe’s FeDeral TaX reTUrN (only use if  Option 2 above 
is selected):

Option 1: Not responsible for Preparation or Filing of  Federal estate Tax returns. We are 
not responsible for preparing or filing estate tax returns and we are not responsible for any 
deadlines associated with the filing of  such returns and the payment of  any estate taxes. You 
should immediately retain a qualified tax professional to handle these matters.
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Option 2: Not responsible for Preparation of  Federal estate Tax returns, but responsible for 
Filing Federal estate Tax returns. We are not responsible for preparation of  estate tax 
returns but will file such tax returns if  delivered to us properly completed in a reasonable time 
prior to the filing date with proper instructions to us from the tax preparer that include the 
required filing date and any other deadlines associated with the estate tax returns.

Option 3: responsible for Preparation and Filing of  Federal estate Tax returns. We will prepare 
and file the estate tax return and will obtain any extensions necessary for filing.
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dis-engageMent LetteR: estate planning and estate administration

[Date]

[Client Name]
[Client Address]

re: Conclusion of  representation in Connection with ___________________ matter
 File ID:

Dear [Client’s Name]:

It has been a pleasure representing you in connection with __________________ matter. Our representation of  you in 
this matter is now complete and we are closing this file, removing it from our active accounts, and returning all original 
records to you. We suggest that you keep all information relating to this matter in a secure place where it can be easily 
located. Our final statement for services rendered is enclosed.

the attorney-client relationship between us has ceased for this matter, and we have no further obligation to advise you 
of  future legal developments in connection with this specific matter. We highly encourage you to have all estate matters 
reviewed and updated periodically.

We truly hope this matter has been completed to your satisfaction. thank you for allowing us to represent you in this 
matter. If  you have any further questions on this or any other issue, please do not hesitate to contact us.

Sincerely,

[Attorney’s Name]
[Law Firm Name]

enclosures

Note: This is a sample form only and is written for the general purposes of  facilitating clear expectations and avoiding misunderstandings 
between an attorney and client. It is not intended as legal advice or opinion and will not provide absolute protection against a malpractice action.


