
If you have not been paying attention, you

may have missed the dying gasp in the Court of

Appeals of North Carolina Rule of Appellate

Procedure, Rule 2. As we previously reported

to you, until recently, Rule 2 had allowed the

appellate courts to admonish attorneys for non-

prejudicial appellate rules violations while at

the same time showing mercy and deciding an

appeal based on the merits. (See LML Today,

Assignments of (T)Error and the No Mercy

Rule, Volume 28, Issue 2, Spring 2006).

However, in the recent Court of Appeals

decision of Stann v. Levine, 636 S.E.2d 214

(N.C. Ct. App. 2006), the majority opinion’s

strict interpretation of Rule 2 indicates that at

least one panel of judges thinks that the Court

may no longer use its discretion under Rule 2

to reach the merits of an appeal in any civil

case where there are “substantial” appellate

rules violations in an appellant’s brief or the

record on appeal. Without specifying what

“substantial” means, the Stann majority held

that violations by the appellant for improper

line spacing, “sporadic” citation to the record,

an overly broad assignment of error, and

improper placement of the assignment of error

in the record on appeal, when combined, were

“substantial” even though the violations did

not prejudice the appellee’s or the Court’s

comprehension of the issues and arguments on

appeal. Most importantly, the majority held

that the frequently cited Supreme Court

decision in Viar v. N.C. Dep’t of Transp., 359,

N.C. 400 (2005), required that the only proper

sanction for the substantial violations of the

appellate rules by the appellant was dismissal.

The Stann majority’s opinion also tacitly

acknowledged that its strict interpretation of

Rule 2 would result in heightened legal

malpractice concerns for appellate lawyers,

stating:

[T]he number and severity of the errors in

the case sub judice cannot be tolerated,
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Directors Declare Five Percent Dividend
The Board of Directors of Lawyers Mutual takes pleasure in announcing a five percent

dividend to policyholders, effective for policies in existence on the last business day of 2006

(December 29). Henry Mitchell, Chair of the Board, noted, “We are extremely pleased to be able to

provide this five percent dividend to our policyholders this year.” The Company saw a significant

improvement in net income, helped by a dividend from Lawyers Insurance Agency and a net

underwriting gain (the first in three years). Mr. Mitchell also commented that, “We are looking

hopefully toward another good year in 2007 but continue to be concerned about the ever rising

number and cost of our claims, particularly in the real estate area. We seek the continued support

of our insureds in our mutual efforts to reduce sources of claims and to successfully resolve

reported claims.” The dividend will be paid in the month following the applicable policy expiration

date during 2007.
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considered on the merits with no

sanction).

Furthermore, and contrary to the

Stann majority’s assertion that dismissal

is not automatic, in most post-Viar

decisions finding the appellant’s rules

violations to be substantial, the Court has

dismissed the appeal without showing that

it exercised its discretion and considered

lesser sanctions under Appellate Rules 25

and 34. Rather, in those cases, the Court

almost uniformly holds that Viar compels

the Court to dismiss the appeal.

What About Your Appeal?
The Court of Appeals appears

divided regarding the proper application

of the appellate rules after Viar. See, e.g.,

Jones v. Harrellson & Smith Contractors,

L.L.C., — N.C. App. – (COA05-

1183)(Dec. 19, 2006); Bennett v. Bennett,

— N.C. App. – (COA06-175)(December

19, 2006). In order to remove as much of

the uncertainty and inconsistency from

the appellate process as possible, you

should respond to any motion to dismiss

an appeal by filing and serving both a

response to the motion and a motion to

amend the record on appeal and/or

appellant’s brief to correct the alleged

transgression. A motion to amend may

be decided prior to the appeal being

assigned to a specific panel and is likely

to be granted unless the appellee can show

that it was prejudiced by the original

error. You should also call Lawyers

Mutual immediately upon receiving a

motion to dismiss an appeal. We may be

able to assist you in responding to the

motion, or we may decide to consult or

engage expert appellate counsel under our

claims repair program to work with you

so that your client’s appeal is determined

on its merits.
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and the choice to take the “divine”

step of forgiveness . . .for the

appellate attorney’s mistakes lies

with the party in the case and the

attorney’s client, not with this Court.

Id., 636 S.E.2d 214, 217

(N.C.App.2006).

Although the Stann majority

purports to understand that “to err once is

indeed human” and does not require

“automatic dismissal,” a close analysis of

other post-Viar decisions from the Court

of Appeals should make appellate lawyers

fearful that almost any combination of

rules violations by an appellant, whether

egregious or not, will result in dismissal

of an appeal. Quite frequently, as in

Stann, the Court explicitly states that a

violation can be substantial whether or

not it impedes comprehension of the

issues on appeal by the appellee or the

Court. Recent decisions reveal significant

inconsistency among Court of Appeals

panels as to the type and number of

violations that constitute a “substantial”

violation, and the Court rarely refers to

Appellate Rule 25, which calls for

imposition of a sanction only where a

party or its attorney “substantially failed

to comply” with the rules. Most of the

post-Viar decisions fail to define a

general standard for determining what

constitutes a “substantial” violation under

Rule 25, but instead, merely point out any

violations found in an appellant’s brief or

record on appeal and declare those

violations to be either substantial or not.

Needless to say, different decisions have

reached different conclusions on similar

facts. Compare, Stann v. Levine, supra,

with Seay v. Wal-Mart Stores, Inc., —

N.C. App.—(COA06-192) (Dec. 5, 2006)

(where appellants made similar type and

number of errors, yet the Stann appeal

was dismissed and the Seay appeal was

“. . . a close analysis of
other post-Viar decisions
from the Court of Appeals
should make appellate
lawyers fearful that almost
any combination of rules
violations by an appellant,
whether egregious or not,
will result in dismissal of
an appeal.”

Warren Savage, Claims Counsel
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Lawyers Mutual is proud to announce its
CLE seminar schedule for Winter 2007:

February 9, 2007 – Raleigh-Durham
Sheraton Imperial RTP

February 23, 2007 – Raleigh-Durham
111 Place, Cary

March 16, 2007 – Wilmington
Hilton Riverside

Please visit our website www.lmlnc.com
for registration forms.

Upcoming CLE Programs:

Theft by an employee is something

no one would like to contemplate, but we

know that it happens. A fidelity bond

insures against the risk of employee theft,

but applying for and obtaining a bond can

have other benefits as well. When

applying, you will complete a Loss

Control Questionnaire which details

practices to reduce the risk of a loss. This

can be a very useful and educational

exercise to assess your firm’s financial

procedures and perhaps make changes to

help avoid any loss.

More good news! You may already

have this coverage as part of your

Business Owners Policy. If so, it may be

worth reviewing and perhaps increasing.

If not, we would be happy to assist you in

obtaining it.

While you’re at it, make sure your firm

has an ERISA bond for your 401k plan.You

can download an application from

www.LawyersInsuranceAgency.com/bonds.

ERISA regulations require a bond for

10% of the plan’s assets. Coverage up to

$265,000 is available for $270 for a 3 year

prepaid premium.

Contact Mardy Bell with any

questions at 800-662-8843.

CALENDARA Fidelity Bond is a Smart Choice for
Your Firm
Is Your Trust Account Protected?

NC BAR ASSOCIATION
GROUP HEALTH PLAN

n Great Rates

n 5 plans, including 2 Health
Savings Account options

n Serving over 7500 lawyers,
staff and family members

Call 800-662-8843

STRUCTURED SETTLEMENTS

n We represent all the top
rated carriers

n Fast quoting and years of
experience in plan design and
settlement documentation

Call Tacker LeCarpentier at
866-450-4496

COURT BONDS

n Speak directly to an 
underwriter

n Competitive Rates

n Fast Turnaround

Call 877-533-6376

DISABILITY AND 
LIFE INSURANCE

Getting to the next base is
not as scary as you think.

n Financial security for you 
and your family

n Personal service with your 
best interests in mind

Call Ken Hudson at
800-662-8843

Need more information? www.LawyersInsuranceAgency.com
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CORE VALUES:

Service: We provide efficient and quality
service.

Stability: Here today. Here tomorrow.
Fairness: We will treat those we serve fairly.
Integrity: We operate with high ethical

standards

MISSION:

To meet the insurance needs of the legal
profession at reasonable cost through
innovative personal service and products.

VISION:

To be a leading provider of insurance
and other services primarily to the legal
profession
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When do I need to purchase an Extended Reporting Endorsement (tail coverage)?

Lawyers Mutual offers two types of Tail Coverage. A four year Limited and Unlimited.

If you are retiring, joining a firm that is not insured by Lawyers Mutual or moving out of state,

it is advisable to obtain tail coverage. It is necessary to notify Underwriting to obtain quotes

for a Tail Policy.

Do I have to decide immediately to purchase a Tail Policy?

Yes, because you have thirty days from the effective date of the quote to select the type of

Tail Policy you desire and remit payment. This endorsement is a one time endorsement

with no changes.

UNDERSTANDING UNDERWRITING . . .

Call us at 1-800-662-8843, and we’ll be happy to fax or mail you an application.


