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Are You Doing Your Ethical Due Diligence?
Recent ethics opinions and disciplinary decisions put the onus on attorneys to regularly check
their websites, monitor on-line reviews and social media connections, counsel clients about social
media, and know exactly what’s going on with their trust accounts. Find out what you need to
know and get some practical tips for staying out of hot water with State Bar.
(1 hour Ethics CLE)

Break
Planning Ahead: Protecting Your Clients’ Interests in the Event of Death or Disability
While lawyers are trained to help their clients avoid disaster, most solo and small firm practitioners avoid
planning for their own crisis. However, accidents, unexpected illness, debilitating mental conditions, and
untimely death often occur. Have you made adequate plans to assure your clients’ interests will be protected?

Join us as we discuss designating an “assisting attorney”, recognizing the signs of depression
and other mental illnesses, practice management tips for a smooth transition in the event of an
emergency and the use of forms and checklists as effective risk management.
(1 hour Ethics CLE)

Break
Malpractice Landmines and How to Avoid Stepping on Them
Who better to offer risk management advice than a panel of defense attorneys who have handled
hundreds of malpractice cases? Topics include:
•
•
•
•
•

No More Mr. Nice Guy
Bankruptcy Land Mines
Please Don’t Dabble, Don’t Put Beans in Your Ears, and Other Obvious Lessons
Engagement Letters and Staying Within Your Engagement
Low Budget Cases Don’t Permit A Lower Standard of Care.

(1 hour General CLE)
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Advertising and Marketing
I. Blogs Related to Advertising and Marketing

Seven Dirty Words in Lawyer Advertising
By Deanna Brocker

OK, so the words are not really dirty, indecent, or obscene, and their use
won’t get you arrested — a la George Carlin. But there are certain words or
phrases a NC attorney should be wary of when creating a webpage or an
advertisement. These are words or phrases that can get you in trouble
unless you are careful about how you use them and, in some cases, unless
you include disclaimer language. By the way, this is not an exclusive list,
but it does include some of the usual language that trips up attorneys.
1. Specialize/Specialist – Most everyone knows that Rule 7.4 prohibits
the use of the word “specialist” or a variant of that term unless you are
certified as a specialist by the State Bar or an organization approved by
the State Bar or the ABA. Be careful about advertising on third party or
social media sites that use the term specialist.
2. Guarantee/Promise – It is a bad idea to promise anything. You can’t
promise results because it creates unjustified expectations in violation of
Rule 7.1. Nonetheless, if there is something (not results) than you can
assure will happen 100% of the time, then you could guarantee it. For
example, “I guarantee that if you are not satisfied, I will return your
fee.” It must be true 100% of the time, no exceptions. Otherwise, don’t
say it.
3. Get/Obtain – these seem like a fairly innocuous words, but the word
“get” gets attorneys into lots of trouble, especially when coupled with the
word “results” (See #4 below). If you are saying you will “get” anything
for the client having to do with results, then you are creating unjustified
expectations. Rule 7.1((a)(2). It sounds too much like a promise or
guarantee. Use qualifiers. For example, instead of saying “we will get
you ___,” say “we will try to help you get ___.”
4. Results – This is a tricky one. I’ve seen it in slogans: “Experience,
Dedication, Results.” That appears to be OK because it doesn’t imply a
specific result. But to talk about the actual results you will obtain
for future clients, “we will obtain money for your injuries” or “our firm can
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get you a quick settlement” is not permitted as creating unjustified
expectations. Rule 7.1(a). It is questionable whether a disclaimer will
help the language in either example because both include the word “get”
coupled with specific results. Past results or successes, (“we’ve
successfully represented hundreds of clients”) or a verdict/settlement
record, can be advertised if truthful, but you must include disclaimer
language consistent with 2009 FEO 16. To sum up, don’t talk about
specific results you will obtain for future clients; past results must include
disclaimer language.
5. Most/Best/Top – These words should not be used to describe your
services. If you are saying you are the most, the best, or the top
anything, then be ready for a Bar complaint. This is a comparison of your
services with others, and it cannot be factually substantiated. Rule
7.1(a)(3). Can you say you are “one of the leading attorneys in the
State,” or “one of the premier law firms in the state”? Well, even saying
you are “one of” the attorneys who possess those qualifications is
risky. You must be able to factually substantiate that claim. It’s safer to
leave those kinds of descriptions out of your advertisements.
6. Deserve – This one is also a bit ticklish. There is no specific rule which
prohibits the use of the word. To use it in the following way, however,
can potentially cause problems: “We help clients obtain the money they
deserve.” Staff counsel at the State Bar takes the position that using
“deserve” in this way is misleading because it implies a promise to do
something
and
implies
that
everyone
deserves
to
recover
something. You may be able to use deserve when discussing past results
without implying that everyone deserves to recover monetary damages –
“we’ve helped clients recover the money they deserved,” – but any
discussion of results (past or future) should include a disclaimer. Adding
more qualifiers may eliminate the need for disclaimer language: “We’ve
helped clients seek to recover the money they deserved.”
7. Expert – This is another word that is not specifically prohibited by the
Rules and there is no ethics opinion which says you can’t use the word to
describe your services. But be careful because its use may be deemed
misleading. You need to be certain that, at a minimum, you have
sufficient experience in the practice area before using this term. I would
not recommend saying you are an expert because you may be called
upon to substantiate that claim.
The words “always” and “never” did not make the list but deserve
mention. Stay away from absolutes. They are too much like promises or
guarantees.
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Are we picking nits here? Absolutely. Will your marketing professionals like
it? Absolutely not. Heck, this is legal advertising folks. If your ad is slick,
novel, cute, interesting, flashy, catchy, or witty, you’ve likely violated some
Rule of Professional Conduct. But hopefully, these quick tips will help you
avoid a Bar complaint.

Are You Checking Your LinkedIn Endorsements?
By Deanna Brocker

At its quarterly meeting in July 2014, the Ethics Committee adopted a
proposed opinion about the propriety of making and accepting both
invitations to connect and endorsements on LinkedIn. The proposed opinion
first holds that an attorney may ordinarily accept an invitation to connect
from a judge. The opinion warns that if the attorney is currently in
proceedings before the judge at the time of the invitation, however, the
Rules of Professional Conduct may require the lawyer to decline the
invitation at that time. The lawyer must at the time of the invitation
determine whether acceptance of the invitation during the pendency of a
case will impair the lawyer’s ability to comply with the Rules against ex parte
communications (Rule 3.5) and prohibiting conduct that is prejudicial to the
administration of justice (Rule 8.4), among others. Ultimately, the opinion
directs lawyers to be mindful of their obligation to protect the integrity of the
judicial system and to avoid creating an appearance of judicial
partiality. The same criteria apply when deciding whether to send an
invitation to a judge to connect.
Although there does not appear to be a hard and fast rule prohibiting it, my
advice, based upon this proposed opinion, is to wait to connect with a judge
until you are not appearing before that judge, if possible.
The next part of the opinion dealing with endorsements was an education for
me.
I
didn’t
really
know
how
the
LinkedIn
endorsements
worked. Apparently, you have an option to display your “skills & expertise”
on your profile page. Your connections can then endorse a skill or expertise
for you. Then you will get a notification of the endorsement. If you do
nothing, and the endorsement is for a skill you have selected to show, then
that endorsement automatically will appear on your profile page. You may
also edit the “skills & endorsements” section to “hide” selected
endorsements or skills. Why is all of this important? The proposed ethics
opinion says that it is OK to endorse a judge for skills or expertise (assuming
you are not currently appearing before them). Likely, this is permitted
because it is really no different than sponsoring a judicial campaign or being
listed publicly as a donor. The proposed opinion goes on to say that an
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attorney may not, under any circumstances or at any time, accept an
endorsement from a judge. Further, if a person that you had previously
accepted an endorsement from then becomes a judge, you are required to
remove the endorsement from your profile. And, this prohibition applies to
any social media website that allows public displays of endorsements or
recommendations.
Ack! I’m not checking my LinkedIn for people that I have connected with
who may have become judges and might have endorsed me at one time!
Perhaps I should know or remember which of my connections have become
judges, but heck, I sometimes have trouble remembering what I ate for
breakfast. Before you panic, know that this opinion is being published for
comments which if received by the Bar, will be considered by the Ethics
Committee at its next meeting in October 2014. If the opinion does become
final as is, hopefully you don’t have too many endorsements to check. This
can be one time that I count myself lucky not to know very many people.

Case Results on Your Website? The Line between Creating
Unjustified Expectations and Good Marketing
By K. Brooke Ottesen

Under the Rules of Professional Conduct, a law firm’s website is considered a
form of advertisement and is regulated by the State Bar. Most attorneys are
mindful of this, but as with everything, the devil is in the details. For
example, you have just obtained an exceptional and hard-won settlement for
your client. Can you use this result on your website and other social media
to market your legal skills to potential clients?
You can and you should because potential clients are using the internet to
research products and services; law firms are judged and selected by their
online presence. However, the Rules provide, “A lawyer shall not make a
false or misleading communication about the lawyer or the lawyer’s
services.” N.C. Rules of Prof’l Conduct, Rule 7.1 (2003). Further, a
communication is considered false or misleading if it “is likely to create an
unjustified expectation about results the lawyer can achieve…” N.C. Rules of
Prof’l Conduct, Rule 7.1(a)(2) (2003).
The State Bar Ethics Committee has determined that advertising specific
settlements and verdicts can create unjustified expectations about the
results attorneys can achieve. How then do you avoid creating these
“unjustified expectations” about the results you can achieve for potential
clients? In the past, the State Bar required that the lawyer list both
favorable and unfavorable results on their websites. However, the Bar now
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permits a lawyer to advertise that he or she has argued and won numerous
cases before a specific court or has successfully handled cases in a specific
area of law, without noting any unsuccessful cases or losses.
In 2009 FEO 16, the N.C. State Bar specifically addresses favorable case
results: The opinion rules a website may include successful verdicts and
settlements as long as it is factually accurate and contains an appropriate
and “prominently displayed” disclaimer:
…The disclaimer must be sufficiently tailored to address the
information presented in the case summary section. The
disclaimer must be displayed on the website in such a manner
that it is reasonable to expect that anyone who reads the case
summary section will also read the disclaimer. Depending on the
information contained in the case summary section, an
appropriate disclaimer should point out that the cases mentioned
on the site are illustrative of the matters handled by the firm;
that case results depend upon a variety of factors unique to each
case; that not all results are provided; and that prior results do
not guarantee a similar outcome.
The opinion provides that an appropriate disclaimer would preclude a finding
by the Bar that the website is likely to lead to unjustified expectations that
the same results can be obtained for a potential client.
The use of websites, including case results, to attract potential clients is a
wise and essential use of marketing dollars; just make sure you are not
overstepping the line between unjustified expectations and good
marketing. Likewise, keep abreast of ethical developments in the rapidly
changing arena of online marketing and advertising to avoid potential
grievances from the Bar.

Social Media Ethics: Part 1
By K. Brooke Ottesen

Although it began as a tragic personal injury case where a concrete truck
crossed the center line and tipped over the car of a newly married 25-yearold woman, the case effectively ended the career of Mathew Murray, a
Virginia lawyer and managing partner in one of the largest personal injury
firms in Virginia. So what went so wrong to end the career of this
experienced and prominent attorney?
The case, Isaiah Lester, Individually and as Administrator of the Estate of
Jessica Lynn Scott Lester v. Allied Concrete Company, et al., involved a
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personal injury action where Mr. Murray represented Isaiah Lester, the
husband of the woman who died in the crash with the Allied Concrete
truck. Mr. Murray’s problems began after he received a discovery request
from Allied Concrete, the defendant. Through an email from his paralegal,
Mr. Murray instructed Mr. Lester to “clean up” his Facebook page after Allied
Concrete’s attorneys sought Facebook screenshots, pictures, profile,
message board, status updates and messages. Following his lawyer’s
advice, Mr. Lester deleted sixteen photos including one where he wore a Tshirt exclaiming “I (heart) hot moms” while holding a beer can. Mr. Murray
also instructed Mr. Lester to deactivate his Facebook accounts so that he
could respond to the discovery request that no such account existed.
Ultimately, the judge in the personal injury case ordered Mr. Murray and Mr.
Lester to pay $722,000 in sanctions where the judge found an “extensive
pattern of deceptive and obstructionist conduct.” Mr. Murray was further
disciplined by the Virginia State Bar and received a five year suspension for
violating ethics rules that govern candor toward the tribunal, fairness to
opposing party and counsel, and misconduct. There are also reports that
Mr. Murray resigned from the firm and is retiring from practicing law.
There is no doubt social media evidence will become more prevalent in the
future. To provide competent representation, lawyers likely already have a
duty to address social media evidence as it can be a powerful investigative
tool. However, social media can also be a minefield of ethical issues. As
the Lester case illustrates, lawyers need to be cognizant of how they counsel
their clients regarding social media evidence.
Clearly, the advice to turn off or deactivate Facebook, so that the lawyer
could deny the existence of such an account in discovery violates Rule
3.3(a)(1) (making a false statement to the tribunal) and Rule 8.4(c)
(engaging in conduct involving dishonesty or misrepresentation). But even a
casual statement to a client to “clean up” their social media accounts or
profiles, whether discovery is pending or not, is insufficient direction to the
client. A lawyer must anticipate when social media will be relevant in the
client’s case, and must be careful not to suggest that the client do anything
to their social media account that would amount to spoliation of evidence.
In the firm’s next blog, Deanna will address social media discovery,
highlighting the new State Bar proposed opinion on this issue, and
discuss other social media ethical questions including: (1) May an attorney
view the publicly available portions of social media to gain information; (2)
May an attorney “friend” an individual to gain access to non-public
information; (3) May the attorney direct a third party to gain access on their
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behalf- whose name the non-client may not recognize-by requesting the
third party “friend” the individual.

Social Media Ethics: Part 2
By Deanna Brocker

The State Bar Ethics Committee has decided that competent representation
includes advice about a client’s social media postings to the extent
they are relevant and material to the representation. 2014 FEO 5. The
opinion goes on to say that a lawyer may have a duty to advise a client
about social media and its possible effect on litigation both before and after
a lawsuit is filed, may advise the client to change privacy settings on social
media sites, and may only instruct a client to remove postings so long as
it does not amount to spoliation or otherwise violate the law.
If removing postings does not constitute spoliation and is not otherwise
illegal or a violation of a court order, the lawyer may instruct the client to
remove existing postings on social media. If the lawyer advises the client to
take down postings on social media, where there is a potential that
destruction of the postings would constitute spoliation, the lawyer must also
advise the client to preserve the postings by printing the material, or saving
the material to a memory stick, compact disc, DVD, or other technology,
including web-based technology, used to save documents, audio, and video.
The lawyer may also take possession of the material for purposes of
preserving the same. Advice should be given before and after the law suit is
filed.
This result is intuitive as e-discovery is commonplace these days. But there
are other social media-type discovery questions that remain unanswered. In
the last blog, we posed three of those questions. The first is whether an
attorney can view publicly available portions of social media to gain
information about the opposing party for litigation. The answer is yes, as
there is no ethical impediment to gathering information about the opposing
party through publicly available sources.
The second question is whether an attorney may “friend” an opposing
party to gain access to non-public information. Although there is no opinion
in NC on this issue, I believe that this is problematic, at least where the
opposing party is represented by counsel. Under that circumstance, Rule
4.2 prohibits communications with a represented person “about the subject
of the representation.” There is no question that sending an invitation to
“friend” someone on Facebook is a communication, but is it “about the
subject of the representation.” A good argument can be made that it is not,
without more, because it does not touch upon the subject of the
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representation, or any subject at all. As long as the attorney makes the
request under his actual name, does not communicate any false or
misleading information, and does not try to elicit any information from the
opposing party through social media, should this be a problem under the
Rules of Professional Conduct? My guess is that because the attorney’s
motivation for making the friend request is to find information about the
opposing party which would relate to the representation and is not otherwise
in the public domain, there is also the argument that the communication is
ostensibly “about the subject of the representation.” Even a “friend” request
to an unrepresented party may be problematic, as Rule 4.3(b) requires that
when the lawyer reasonably should know that the unrepresented person
misunderstands the lawyer’s role in the matter, the lawyer has the obligation
to try to correct the misunderstanding. Keep in mind that the Ethics
Committee has not opined on this issue, so I would be careful and seek
ethics advice before proceeding in this fashion.
The third question is whether the attorney can direct another person,
perhaps his firm administrator or a relative for example, to “friend” the
individual to gain access on the attorney’s behalf. In this situation, it is
more likely the opposing party may not recognize the name of the person
making the friend request. In addition to the Rule 4.2 issue, I have
more trouble with this, as the entire purpose of asking a third person to
make the “friend” request is the hope that the opposing party won’t know
from whom they are receiving the request, and would not view the person as
a threat. This approach could be considered misleading under the Rules,
and a likely violation of Rule 8.4(c).
Bottom Line: To be safe, if you want to view non-public portions of an
opposing party’s Facebook page, represented or not, use ordinary discovery
methods, or ask the State Bar first. It might be time for the Bar to look at
this issue and weigh in on it.

The Ethics of Ghost Blogging and Astroturfing
By K. Brooke Ottesen

In today’s marketplace, having a strong social media presence is essential.
For example, in addition to a firm website and blog, our firm has a presence
on LinkedIn, Google +, Twitter, and Facebook. While an on-line presence
can translate into positive business development, it also means more ethical
considerations-even in areas the N.C. State Bar has yet to address. Two
trends in online marketing, which seem to be particularly problematic for
attorneys, recently caught my attention: ghost blogging and astroturfing.
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Ghost Blogging. Ghost blogs are created by writers who are hired to pen
content for their client’s blog anonymously. Although many different
professions and markets utilize ghost bloggers in an effort to increase their
credibility and market development, lawyers, because of our advertising
rules, should tread carefully. Although the Rules do not specifically prohibit
-nor does an ethics opinion address- ghost blogging, the Rules do prohibit
false and misleading and deceptive communications to the public about our
legal services. Rule 7.1. Despite the fact that the Bar has not specifically
addressed this issue, it seems clear to me the State Bar can, and eventually
will, make a good case that this practice can be misleading and deceptive
where ghost writing, at the heart of it, is hiring someone who is pretending
to be you. What is not clear is whether the Bar, when it tackles this issue,
will determine whether a disclaimer that the blog was written by another is
enough.
Astroturfing. Astroturfing is defined as “the act of trying to boost one’s
image online with fake comments, paid-for reviews, made-up claims and
testimonials.” Although it may be tempting to have an employee post a
positive or flattering review or testimonial of your legal services, and there
are many companies who will do this for hire, you should never post false
reviews. For example, Yelp, an online business review site, sued a San
Diego law firm for allegedly causing false postings regarding their legal
services to be posted to the Yelp site. Yelp alleged the positive reviews were
actually posted by employees of the firm. And in New York, following
“Operation Clean Turf,” the Attorney General announced 19 companies were
heavily fined for writing fake online reviews to promote products and
services where the companies were hiring employees to post positive online
reviews for their clients.
Although I have not yet seen any astroturfing cases with the N.C. State Bar,
there is no doubt this practice is unethical for attorneys (Rules 7.1 and
8.4(c)) and could lead to a grievance. As Gyi Tsakalakis in
his Lawyerist article states: “Many of the rules governing what attorneys can
and can’t do are vague, confusing and unduly restrictive. But this one’s
pretty reasonable and clear: Don’t mislead potential clients with false
testimonials, endorsements, reviews, etc.”
One last point: Some lawyers may want to leave their social media presence
in the hands of others for reasons including a lack of time or
expertise. However, lawyers still have an ethical duty to supervise the nonattorneys who provide content on their social media to ensure the content
complies with the Rules. Regardless of whether an attorney approved of the
social media message related to the legal services he or she is providing, the
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Bar can ultimately hold the attorney responsible if there is a violation of the
Rules.

Effectively Managing Online Client Reviews
By K. Brooke Ottesen

I recently read a blog by AVVO’s General Counsel, Josh King, regarding
online client reviews. His article caught my attention because AVVO
publishes online lawyer ratings, reviews, and disciplinary records for
lawyers. I grew even more interested (read: fearful) when I discovered
ratings and comments can be posted without my consent or
knowledge. In his blog, Mr. King addresses the fact that lawyers are
averse to being simply a product consumers can review when he said,
“I’ve heard every possible concern from attorneys: clients in my area are
psychos, they can’t evaluate legal work, they have unreasonable
expectations, etc. It’s the ‘lawyers are different’ mantra. But you’re not.
You’re a toaster.
Or a luxury hotel. Is that better?”
Mr. King is likely right. Like it or not, lawyers and their services are being
evaluated and reviewed by their clients. So what do lawyers do about it?
Some of the best practices for handling online client reviews are:










Request that happy clients post reviews. By encouraging positive reviews,
they will outnumber any negative ones. But you may need to provide some
guidance about ethical limitations for testimonials. See 2012 FEO 8.
Be proactive and communicate often with your clients to increase the
number of happy clients. A client that feels valued and important is less
likely to post a negative review.
Regularly review all online client feedback.
Respond to any negative client reviews by apologizing for their
dissatisfaction and offering to personally speak with him/her to find a
resolution to the matter. A professional response can go far.
Stay away from reviews-for-hire. It’s a growing industry but an ethical
violation.
Never respond to a negative client review by breaching client confidentiality.
The last point is an important one. Last month, an Illinois attorney
stipulated to a public reprimand for violating client confidentiality where she
responded to her client’s negative review on AVVO. [The disciplinary
complaint is at http://www.iardc.org/13PR0095CM.html]. The client, a
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former flight attendant with American Airlines, retained the attorney to
secure unemployment benefits where the client had been terminated for
allegedly assaulting a co-worker. The client was denied unemployment
benefits, terminated the attorney, and posted an unfavorable review. The
attorney retorted online, “I feel badly for him but his own actions in beating
up a female coworker are what caused the consequences he is now so upset
about.” By failing to craft a professional response, the attorney was
reprimanded by the Bar and let an opportunity pass.
So instead of fighting (or fearing) online client reviews, use them to your
advantage. The positive reviews by your happy clients may generate new
clients, and the negative ones can be a chance to improve your professional
services.

Have You Looked at Your Website Lately?
By Deanna Brocker

As professionals, we may not like to think about marketing, except as a
necessary evil. If you have a website, and you should, don’t ignore
it. Because websites can be changed at any time, the information there
tends to be more time sensitive and may go out-of-date if you’re not paying
attention. It’s not only a good idea to pay attention to your website from a
marketing perspective, but also from an ethics perspective. A poor website
(think unprofessional looking) can damage your on-line reputation but a
website that is ignored may run afoul of the ever-changing advertising
rules. Here are some tips:






Fix out-of-date information. This gives the impression that you do not
pay attention to detail. It may also get you in trouble with the State
Bar. For example, if you had your only Board Certified Specialist leave your
firm, but your website continues to say that a certified specialist can help
you, then you just violated Rule 7.5, even if it was inadvertent.
Fix ethics issues. The advertising ethics opinions are ever changing. Know
how to use testimonials and what disclaimers are required. 2012 FEO 1.
There are also very specific rules about disclaimers when you discuss
verdicts and settlements, or anytime you discuss being “successful” on your
website. 2009 FEO 16. Embedded videos should comply with TV advertising
rules. Familiarize yourself with the Rules and ethics opinions pertaining to
advertising and keep abreast of new developments.
Make a good first impression. Your website is your first impression for
the vast majority of your client base. It’s the first place people go to see
who you are. Have your website done by a professional. Use professional
photos or videos. Spend the money upfront, because you only have one
chance to make a good first impression.
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Plan to invest time in your website. Once your website is launched,
don’t just forget about it. Ask yourself what you want your website to do for
you. Perhaps you should link to social media platforms. Should you start a
blog? Think about search engine optimization. Ask how you can better
attract clients to your site, and having done that, ask what your website can
do to bring those clients to your door.
Here’s one more piece of advice. Give away information on your
website. Tell about your practice area. If you’re a real estate attorney, give
an overview of the closing process, list the things a buyer or seller need to
think about, list common mistakes or assumptions people make, and of
course, tell why it is a good idea to hire an attorney. By giving away this
information, you let people know that you know your stuff, and you give
them greater insight about why they not only need an attorney, but why
they need you.

Soliciting Facebook “Likes”
By Deanna Brocker

What does it mean when someone “likes” your firm on its Facebook page?
Does it mean they like your firm, the people in your firm, or the artwork on
your Facebook page? I don’t know what it means exactly, but regardless of
what the person intended when they “liked” your page, N.C. State Bar staff
take the position that “liking” a firm/lawyer on Facebook is akin to a
referral. Rule 7.2(b) states that a “lawyer shall not give anything of value to
a person for recommending the lawyer’s services….” If a Facebook “like” is
like a referral, then Rule 7.2 may prohibit lawyers from requesting “likes” if
they promise anything in exchange for doing so. What that means is that
you can’t solicit “likes” in exchange for “liking” something or someone else
on Facebook. You should not request “likes” in exchange for a donation to
charity. You also should not request “likes” in exchange for entering persons
in a giveaway or drawing. In sum, there can be no quid pro quo.
If you don’t have a firm Facebook page and never intend to have one, this
probably does not mean much to you. But, if you do have one, be careful
how you go about soliciting “likes.” Someone at the Bar may not “like” the
way you do it.

Some “Expert” Advice
By Deanna Brocker

I often get the question of whether attorneys can advertise that they are
“experts” or have “expertise” in a particular practice area. The question
likely stems from the fact that the State Bar prohibits attorneys from saying
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they are “specialists” or that they “specialize” in any practice area unless the
attorney is certified as a specialist by either the State Bar, a board the State
Bar has recognized or one that the ABA has accredited. There is, however,
no specific prohibition against use of the term “expert” or any of its
variants. Nonetheless, the description of yourself as an expert must not be
misleading under Rule 7.1.
For example, a newbie attorney, fresh out of law school, should not describe
themselves as an expert in anything. I would avoid using the term to
describe your services unless you have several years practice under your
belt. If you say you are an expert in a specific area, make sure that a fair
portion of your practice has been devoted to that area of practice. So, if you
primarily practice in District Court, and have done so for several years, but
you have handled only one or two wills in that time frame, I would not
recommend that you describe yourself as an expert in estate planning. My
guess is that the State Bar would consider that description misleading.
Can you say you are “highly skilled” or have “substantial experience” in your
field? Sure, but the same rules apply. The question to ask yourself is what
do you think when someone describes themselves as an expert, highly
skilled or highly qualified. Make sure the description fits, because you may
be called upon one day to substantiate that claim.

Final Word on Testimonials
By Deanna Brocker

The Ethics Committee adopted a final opinion on the use of testimonials in
advertising in 2012 FEO 1. I think this opinion strikes the right balance and
permits the use of client testimonials that describe a client’s satisfaction not
only with the lawyer’s services, but also with the result. The opinion
requires that an appropriate and conspicuous disclaimer appear with any
testimonial that refers to results, and it prohibits any client endorsements
which include statements about specific dollar amounts. This opinion
represents a loosening of the requirements with respect to testimonials in
advertising. Previously, only “soft endorsements,” or testimonials about the
attorney’s level of service, attentiveness, responsiveness, etc. could be
included in advertisements. Testimonials describing a client’s satisfaction
with the result (“He did a good job”), or the nature of the results (“I was
able to get my social security benefits”) had been prohibited. Now, a lawyer
may post these kinds of client comments on their websites and in other
forms of advertisement with an appropriate disclaimer. See, for example,
the
disclaimer
on
our
testimonials
page
of
our
website.
www.brockerlawfirm.com. It has been approved by the State Bar.
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Another opinion, 2012 FEO 8, states that a lawyer may request that a client
post a recommendation or testimonial on the lawyer’s profile page of a
third-party networking site, such as LinkedIn. In such case, because the
attorney has control over the content included (he can accept or reject the
client comment), the recommendation or testimonial must comply with Rule
7.1 of the Rules of Professional Conduct and the testimonial opinion, 2012
FEO 1, cited above.
II. NC Rules of Professional Conduct Related to Advertising and
Marketing
N.C. Rules of Prof’l Conduct R. 7.1

Communications Concerning a
Lawyer's Services

N.C. Rules of Prof’l Conduct R. 7.2

Advertising

N.C. Rules of Prof’l Conduct R. 7.3

Direct Contact with Potential
Clients

N.C. Rules of Prof’l Conduct R. 7.4

Communication of Fields of Practice
and Specialization

N.C. Rules of Prof’l Conduct R. 7.5

Firm Names and Letterheads

III. Recent State Bar Ethics Opinions on Advertising and Marketing
2014 FEO 5

Advising a Civil Litigation Client about Social Media

2012 FEO 8

Lawyer’s Acceptance of Recommendations on Professional
Networking Website

2012 FEO 1

Use of Client Testimonials in Advertising

2009 FEO 16

Including Information on Verdicts, Settlements, and
Memberships on a Website

Proposed
2014 FEO 8

Accepting an Invitation from a Judge to Connect on
LinkedIn
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Trust Accounting
I. Blogs Related to Trust Accounting
Checking Under the Hood of Your Trust Account
By Doug Brocker

Are you doing the ethical equivalent of checking under the hood and kicking
the tires of your trust account? If not, you better make some time to do so,
and soon. Over the last several years, the State Bar has made a concerted
effort to step up enforcement concerning supervision of trust accounts, or
lack thereof. It primarily has done this by aggressively pursuing disciplinary
action against attorneys who fail to satisfy what it considers to be adequate
supervision and oversight of trust accounts.
A significant number of attorneys have received public discipline, including
active or stayed suspensions. Many of these individuals were experienced,
well- respected attorneys with previously unblemished disciplinary records
and in many instances very impressive credentials. If you believe you are
immune because you’re in a large or well-established firm or because you’re
not the partner or principal directly responsible for the trust account, think
again. This is an issue that potentially affects any lawyer in North Carolina
whose firm handles trust funds. The most common reasons that lawyers
have gotten caught in this disciplinary net is either because: (1) they placed
too much faith in a trusted employee, who betrayed it, or (2) they
abdicated, rather than delegated, their responsibilities concerning the trust
account to an employee or outside bookkeeper or accountant.
It is not possible in this format to provide an exhaustive list of the potential
issues or pitfalls on this subject. Instead, I will cover three of the most
common areas that have ensnared some very good lawyers over the last
several years. There also is an e-publication available on our Firm website
that addresses these issues entitled, “Tips for Safeguarding Client Trust
Funds.”
http://brockerlawfirm.com/wp-content/uploads/2014/02/Trust-Funds.pdf
First, all the lawyers in a firm must ensure that they have an adequate
system in place to comply with the trust account rules, including adequate
supervision of non-lawyers. In the last few years, if trust funds were stolen
or even just misapplied by employees or other non-lawyers and there was
an inadequate system in place concerning trust account supervision (or none
at all), the State Bar has obtained a stayed or active suspension against at
least one of the lawyers in the firm in many cases.
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Second, even when there is a system in place, if funds are misused or
misappropriated by an employee, the State Bar has issued public disciplinary
action against one or more lawyers in the firm. Public discipline has been
imposed even when the lawyers discovered the theft, self-reported it to the
State Bar as required, and took all other possible corrective remedies after
the discovery, including full reimbursement to the client and pursuing
criminal charges against the embezzler. In essence, the State Bar has taken
a strict liability approach to trust account violations concerning misuse of the
funds.
Third, the State Bar has taken the position that supervising attorneys are
required, at least periodically, to review the trust account bank statements,
checks, deposit slips, wire transfers and other source documents. Although
this requirement is not specifically set forth in the Rules, Comments or
Formal Ethics Opinions to my knowledge, the Bar consistently has taken the
position in recent years that such review of source documents is required as
part of a lawyer’s duty to adequately supervise non-lawyers with respect to
trust accounts. According to the State Bar, it is not sufficient for an attorney
merely to review trust account summaries prepared by a non-lawyer without
crosschecking or confirming the information in the summaries with the
corresponding source documentation, at least periodically.
In other words, the State Bar expects that lawyers will go beyond just
merely observing if things appear to be running smoothly and requires them
to check under the hood of their trust account, at least periodically. A good
place to start for a DIY approach is the State Bar’s Trust Account Handbook,
which is available on its website. Our Firm also offers customized trust
account procedural assessments for law firms and lawyers who need outside
assistance. However you decide to do it, it is past time to roll up your
sleeves and get your hands dirty.

Interview with an Auditor
By Deanna Brocker

I had a chance to interview Tim Batchelor, the State Bar’s interim auditor*,
about himself, the State Bar’s audit program, and what he sees as the
biggest problems for attorneys. Here were his responses:
1. How long have you been with the State Bar and what did you do before
that?
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I came to work for the Bar as a staff investigator in 2003. Prior to that I
was a Special Agent for the SBI for 26 years, retiring in 2003.
2. What do you see so far as the biggest problem with trust account
compliance?
I began working with Mr. DeMolli (former auditor) in November 2012 and
accompanied him on audits during the final quarter of 2012. It quickly
became apparent that the most significant and reoccurring problems founds
are consistently: (1) trust account balances of funds belonging to all clients
are not reconciled with the current bank statement at least quarterly, (2)
reconciliations of the monthly trust account bank statement are not properly
documented or not done in a timely manner, (3) failure to identify the client
on the face of the trust account checks, deposit slips and wire confirmations,
and (4) failure to escheat abandoned or unidentified funds in the trust
account.
3. What should an attorney do now, if they want to do a self-audit or ensure
compliance?
If the lawyer is currently uninvolved in the mechanics of the trust account
reconciliation process, become involved and understand what your staff is
doing. Review the rules to understand what is required. Share that
information with staff and immediately make corrections and improvements
in the current process where needed. Document findings and actions
taken. Self report serious problems discovered. Periodically review the trust
account bank statements and reconciliation documents your staff
produces. Assure staff receives proper training, updated information and
adequate supervision. Having checks and balances within the office is a
good business practice.
4. What should someone do in preparation for a visit from you?
The State Bar auditor is looking for a complete trust account audit trail. A
lawyer’s internal trust accounting records should be reconciled with the
monthly trust account bank statements. Every credit and debit in a trust
account should be attributed to a specific client and a ledger maintained for
each current client. Reconciling the general ledger/checkbook register with
the monthly bank statement, coupled with the required quarterly
reconciliation, will ensure a proper audit trail and will reveal any
discrepancies in a timely manner. Document any unusual activity. Retain all
trust account records and assure they are readily retrievable. Backup and
secure accounting records offsite.
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Specifically in preparation for the auditor’s visit, gather the most current 12
months bank statements for each trust account. Attach all internal monthly
reconciliation
documentation
and
the
quarterly
reconciliation
documentation. Assure canceled checks (front and back) or digital images
are provided as well as all deposit slips, wire confirmation and credit card
receipts. Make your general ledger/checkbook available. Client ledgers
should also be available for the auditor’s review. Your copy of the Bank
directive for each trust account should be provided for the auditor’s
review. Be prepared to pull client files, especially real estate files for the
auditor as needed. Have the person who daily handles the trust account
activity available to explain the process used.
Whew! That sounds like a lot of work. My advice: avoid the last minute
scramble. Set aside some time to get your trust account records in order
and to make them readily accessible before you get that dreaded letter from
the State Bar auditor. It will save you a whole lot of heartburn down the
road.
*Anne Parkin is the current State Bar Auditor

The Devil is in the Details: Common Trust Accounting Issues
By K. Brooke Ottesen

Recently at a NCBA Law Practice Management & Technology Section Council
meeting, Peter Bolac, the Trust Account Compliance Counsel at the State
Bar, presented “Common Trust Accounting Issues.” The presentation was
exceptionally beneficial to both small and large firms and focused on several
areas: employee theft, check scams, reconciliations and outstanding checks
on trust accounts. Although it is essential to have a comprehensive
reconciliation and accounting procedure in place with checks and balances,
Peter provided several easy ideas to add to that procedure. From his
presentation, I derived some easy-to-implement and smart accounting
practices to safeguard your trust accounts and your law license:
1. Always, always, always be vigilant; as we all know, lawyers have a
professional duty to supervise their non-lawyer staff and can be
disciplined by the Bar for failure to do so;
2. Have well-documented and sound accounting procedures in place that
are followed consistently. Consult an expert if you are unsure of what
those procedures should look like;
3. Write a letter to your bank stating that the principals or partners are
the only ones who are authorized to transfer or withdraw
money. Although the Rules permit non-lawyers to be signatories on
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4.

5.

6.
7.

8.
9.

trust accounts, best practices dictate that non-lawyers should not be
signatories;
Reconciliations are still the number one problem with attorney trust
accounts. Although quarterly 3-way reconciliations are required, it is a
better practice to do them monthly. The 3-way reconciliation compares
the sum of the individual client ledgers to the firm’s general ledger and
to the bank statement. Peter provided a Trust Account Reconciliation
Sheet to our group and gave us permission to share. Feel free to call
us for a copy;
Implement a system so that different employees do different
functions, such as:
(a) The person who opens and reviews the trust account
statements should not also reconcile the accounts;
(b) The person who issues checks should not complete the
reconciliations;
(c) The employee completing the reconciliations should not be
the only person to review the reconciliations.
An attorney needs to carefully review the reconciliations and
periodically spot check the source documents (account statements,
checks and deposit slips);
Consider Positive Pay. It is an anti-fraud service offered by banks and
protects companies against altered checks and counterfeit check
fraud. After a firm cuts checks, the firm transmits to their bank a list
of the checks they issued with the check number, date and dollar
amount. The bank imports the list into their computers. When checks
are presented to the bank for payment, the bank will match each
check presented to the firm’s previously transmitted lists. If a check
does not match, it will not clear;
A lawyer may only take funds remaining in the trust account if the
funds can be conclusively documented as the lawyer’s money;
Regarding outstanding checks on trust accounts, if the check is over
five years old, the funds may qualify for escheatment according to
N.C.G.S. 116B-53. Make sure you have a process in place and each
year review the trust accounts to determine which funds should be
escheated.

Miscellaneous items: (a) Make sure the account is set up as an IOLTA
account; (b) When you meet with your bank, go with your NSF directive;
(c) Bank statements must include copies of canceled checks; (d) SIZE does
matter (when it comes to check copies from the bank) and the rules are very
specific; (e) Specify clients, bank name, and check number on all trust
account deposit slips and keep a copy; (f) Keep records for 6 years; and (g)
Words not to use with trust accounts are “borrow, adjustment,” and “autoreconcile.”
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Last great tip derived from the presentation: Peter Bolac is now on Twitter
and you can follow him @TrustAccountNC for attorney scam alerts and other
news affecting attorneys and their trust accounts.

You’ve Got to Know When to Hold ‘Em - Disbursements
Against Cashier’s Checks
By Crystal Carlisle

Have you ever received an email from a potential client asking you to collect
a debt owed to them by an ex-spouse, a corporation, or other person or
entity? Did the email offer to pay you a hefty percentage of the amount
collected? Many of us have received similar emails. More often than not,
such requests are scams which involve fraudulent cashier’s checks. Some
emails are easily identifiable as scams due to spelling and grammatical
errors, but some are fairly sophisticated. Cashier’s checks have had the
reputation of being reliable in the past, but these schemes are making
attorneys a bit more wary of immediately distributing against them, and
rightfully so.
RPC 191 permits attorneys to immediately disburse funds from a trust
account upon the deposit of a financial instrument specified in the Good
Funds Settlement Act (“Act”) (N.C. Gen. Stat. Chapter 45A). Certified
checks, cashier’s checks, teller’s checks, and official bank checks drawn on
an FDIC insured bank are all listed under the Act. Attorneys are allowed to
immediately disburse against the provisional credit extended to these kinds
of instruments because they are considered extremely reliable and have a
low risk of noncollectibility. Due to the increasing scams involving cashier’s
checks and the NC Court of Appeals decision in Lawyers Mutual v. Mako,
should attorneys still be allowed to immediately disburse against these
instruments?
In Lawyers Mutual v. Mako, a firm received an email from a prospective
client asking for assistance in collecting $350,000 owed by his former
employer in a workers’ compensation matter. 756 S.E.2d 809 (2014). The
firm agreed to accept the case on a contingent fee basis of 20%. The firm
received the first cashier’s check for $175,000 and deposited it into the trust
account, but the firm was unable to wire the client his money or collect the
contingent fee due to an error in the account information provided. The firm
then received a second cashier’s check for $175,000, deposited it into the
trust account, immediately wired $140,000 to the Japanese account and
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retained the $35,000 contingent fee. The bank later notified the firm that
both checks were dishonored. Id. at 810-11.
The firm made a claim under its policy with Lawyers Mutual. Lawyers Mutual
denied the claim stating that pursuant to the language of the policy, it was
not obligated to cover losses for instruments that were not irrevocably
credited to the trust account. Defendants argued that the “irrevocably
credited” language of the insurance policy was ambiguous. They stated that
they understood this term to mean that losses from forged cashier’s checks
would be covered, as such checks are irrevocably credited upon
deposit. Lawyers Mutual ultimately brought an action for declaratory
judgment asserting that the cashier’s checks were not irrevocably credited,
and it was not required to provide coverage. Id.
The Wake County Superior Court granted summary judgment on behalf of
Lawyer’s Mutual and the Court of Appeals affirmed the decision. The opinion
explained that “pursuant to N.C.G.S. § 25-3-104(f), a cashier’s check is
treated the same as a traditional check. A traditional check cannot be
deemed fully credited until its provisional settlement period has elapsed
without action by the bank to reject the check; the same is true for a
cashier’s check.
Therefore, the provisional settlement period that
accompanies traditional checks must also apply to cashier’s checks.” Id. at
811-12.
The purpose of allowing attorneys to disburse against the instruments listed
in the Act is to avoid delay and inconvenience, but is the inconvenience
worth it? It is likely much more inconvenient to replace the amount of any
failed deposit which is required under RPC 191. The safer course of action
may be to ensure that any funds received have been irrevocably credited
before distributing, even though the rules may permit otherwise.

Quicken: Not for Trust Accounting
By Deanna Brocker

Quicken may be great for some things like tax submissions and payroll, even
general accounting, but not for lawyer trust accounting. Why? Because
Quicken doesn’t alert you when you disburse more than you have on
account for a particular client. In Quicken, you create subaccounts for each
client within your trust account. But suppose you have $500 in the trust
account for Joe Smith, and $400 in the trust account for Bob Jones. At the
conclusion of the representation, you are supposed to disburse $400 for your
legal fee from the trust account for Bob Jones. Through a key stroke error,
your assistant prints a check for your legal fee as $500 instead of $400, and
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the check is deposited into your operating account. Quicken never warns
you that your are writing a check for more than you have on account for Bob
Jones because there is enough in the trust account as a whole to cover
it. Yikes. If you have some money in the trust account to cover
administrative fees or bank charges, then you might not have disbursed
against another client’s funds. But you can’t keep too much in the account to
cover accounting errors.
I strongly suggest that if you are using Quicken for your trust
accounting, you look into software specifically designed for lawyers’ trust
accounts. Most of the time this software is a time/billing and general
accounting software as well. Many times, such software comes with a
conflicts checking capability, another plus. The biggest advantage from a
trust accounting perspective is that the software forces you to associate
each transaction in the trust account with a client and it will not allow you to
over-disburse against a client’s funds. Accounting is not my thing, so I need
all the help I can get. I happen to use PCLaw for time keeping, billing,
accounting and trust accounting, but there are many other programs out
there as well. Shop around to find what suits your practice. You can
probably continue to use Quicken for some things — but if you continue to
use it for your trust account, you need to be extra diligent. It just may save
you from having to answer some tough questions from the State Bar.
II. NC Rules of Professional Conduct Related to Trust Accounting
N.C. Rules of Prof’l Conduct R. 1.15-1

Definitions

N.C. Rules of Prof’l Conduct R. 1.15-2

General Rules

N.C. Rules of Prof’l Conduct R. 1.15-3

Records and Accountings

III. NC State Bar Ethics Opinions on Trust Accounting
2013 FEO 13

Disbursement against Funds Credited to Trust
Account by ACH and EFT

2013 FEO 3

Safekeeping Funds Collected from Client to Pay
Expenses

2011 FEO 13

Retaining Funds in Trust Account to Pay
Disputed Legal Fee

*Rules and ethics opinions can be found at www.ncbar.gov.

Page 26 of 107

Planning Ahead: Protecting Your Clients’
Interests in the Event of Death of Disability
S TAC E Y P H I P P S , A T TO R N E Y

AT

L A W , PC

L A W Y E R S M UT U A L C L A I M S A T TO R N E Y P A N E L

LAWYERS
MUTUAL

LIABILITY INSURANCE
COMPANY OF
NORTH CAROLINA

5020 Weston Parkway, Suite 200, Cary, North Carolina 27513
Post Office Box 1929, Cary, North Carolina 27512-1929
919.677.8900 800.662.8843 919.677.9641 FAX
www.lawyersmutualnc.com

Lawyers Mutual 2014-15 CLE Series

Planning Ahead: Protecting Your Clients’ Interests
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What Could Possibly Happen to Me?
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How Can I Get Help?
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Planning For The Worst.

Item 5

Arrange an audit/consult.

Page 28 of 107

Lawyers Mutual 2014-15 CLE Series

It Can’t Happen to Me
•
•
•
•
•
•

Death – your own
Death – your family
Illness – your own
Illness – your family
Disbarment/disciplinary proceedings

Hoping it won’t happen
is not an adequate plan.

All of these events can take you out of active work status and
leave your clients wondering what to do.

What Happens If I Can’t Work?
It depends.
The Superior Court (Chief
Judge), via the State Bar, may
appoint a Trustee for a Missing,
Incapacitated, Disabled, or
Deceased (“MIDD”) Attorney.
The Trustee is empowered to
perform tasks to protect clients.
Petition and Order
Enumerated Tasks
Handbook for guidance

Authority generally includes
access to bank accounts, client
files.
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What Happens If I Can’t Work?
Court-appointed Trustee
•
•
•
•
•

Trustee reports to Bar and Court, and is paid by Bar on an hourly
basis, at the court-appointed rate.
Primary purpose of court-appointed Trustee is to facilitate
return of client files and assist them with finding new counsel.
May also be involved with securing records (such as Trust
Account records) in connection with disciplinary proceedings.
Bar reluctant to appoint if there are other options.
Attorney may have to reimburse Bar for Trustee payments.

What Happens If I Can’t Work?
LM Assisting Attorney/HELP
•

Handling Emergency Legal Problems – HELP Team
•

•
•

Resources/downloads on LM website.

Assisting Attorney (Emergency Attorney) can handle designated
tasks similar to what a Trustee does.
Paid by Lawyers Mutual at an hourly rate.
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How Can I Get Help?
Lawyer Assistance Program
•
•
•
•
•
•
•
•
•

Anxiety
Stress, Burnout and Balance
Depression, Suicide
Anger Management
Compassion Fatigue
Substance Abuse
Process Addictions
Grief and Loss
Over-Functioning

How Can I Get Help?
Lawyer Assistance Program
•
•
•
•
•
•

Confidential
Via State Bar, but separate from DHC
Clinical Staff and Volunteer Lawyers
Resources and Referrals
Support Groups
Workshops
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How Can I Get Help?
BarCares
•
•
•

Confidential.
Benefit of your local Bar Association
membership.
Generally provides three free sessions
with a qualified professional therapist
or psychiatrist.

Planning For The Worst
•

Checklist

1. Language in fee agreements
2. Office procedures manual
3. Deadlines/calendar system/SOL
4. File status/case mgmt
5. Time and billing records
6. Return client originals
7. Select “assisting attorney”
8. Check bank procedures
9. Give assisting atty a tour
10. Inform office staff/introduce

•

•
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Planning For The Worst
•

Checklist - continued

•
11. Inform family, significant others what
to do
12. Inform Lawyers Mutual
•
13. Update annually.

Planning For The Worst
Make a list of common tasks on the business side and the client side.
WEEKLY - FISCAL
•
•
•
•

Bank deposits
Accounts payable
Accounts receivable
Client Cost/advance tracking

MONTHLY - FISCAL
•
•
•
•
•
•
•

Bank reconciliation
Trust audit/reconciliation
Credit card reconciliation
Payroll tax deposits
Info to CPA
Client billing/statements
Auto drafts, auto renewals
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Planning For The Worst
Make a list of common tasks on the business side and the client side.
WEEKLY - CLIENT
•

•
•

MONTHLY - CLIENT

Litigation calendar
• Schedule depos, mediation etc
• Tickler system
• E-calendars
• SOL watch
Medical Record Tracking
Medical Lien Tracking

•

Status update letters

Where is your data stored?
Maintain a printed list as well as whatever software-based system you use.
If no one can access the info online,
can someone at least locate a recent
printout of client names, addresses,
phone numbers, emails and case
status?
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Where is your calendar data stored?
Maintain a printed list as well as whatever software-based system you use.
Do you pull files for the next month’s
court dates and put them in a
vertical file?

What is your Filing System?
Make a “map.”
•
•
•
•
•

Inactive files are stored in the basement in boxes labeled
by year, alphabetically.
Active civil files are in the large filing cabinet in my office,
alpha by last name.
Active criminal files are in the 2-drawer cabinet by my
desk, in order of court date.
Extra large files (Smith, Jones, Duncan) are in boxes in the
storage room.
There is a box of misc items that need to be put in closed
files.
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Planning Ahead: Protecting Your Clients’ Interests
in the Event of Death of Disability
by Stacey A. Phipps, Attorney at Law, P.C.
I.

What could possibly happen to me?

II.

Who steps in if I can’t work?
a. LM “Assisting Attorney” or “Emergency Attorney”
b. State Bar/Court-Appointed Trustee

III.

How can I get help?
a. Lawyer Assistance Program
b. BarCares

IV.

Planning for the worst.
a. Checklist
i. Language in your retainer agreement to allow Assisting
Attorney
ii. Office procedures manual
iii. Deadlines/calendar system/SOL alert
iv. File status/case management
v. Time and billing records
vi. Return originals
vii. Select an “Assisting Attorney” designee
viii. Check bank procedures
ix. Give Assisting Attorney a tour
x. Inform office staff/introduce
xi. Inform family, significant other what to do
xii. Inform LM
xiii. Update annually

V.

Arrange an audit/consult
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Planning Ahead: Protecting Your Clients’ Interests in the Event of
Death or Disability
Stacey Phipps, Esq. and Lawyers Mutual Claims Attorney Panel, Camille Stell, Vice President of Client
Services, Lawyers Mutual
While lawyers are trained to help their clients avoid disaster, most solo and small firm practitioners
avoid planning for their own crisis. However, accidents, unexpected illness, debilitating mental
conditions, and untimely death often occur. Have you made adequate plans to assure your clients’
interests will be protected?
Join us as we discuss designating an “assisting attorney”, recognizing the signs of depression and other
mental illnesses, practice management tips for a smooth transition in the event of an emergency and
the use of forms and checklists as effective risk management.
Planning for Retirement
Every lawyer’s career is going to come to an end either because of a career change, retirement, health,
or death. A surprising number of these lawyers will reach that end unprepared. Every lawyer needs a
plan in place to prepare for the day they will leave or close down their practice.
Here is a list of questions a lawyer and his or her law firm should consider before it becomes necessary
to close one’s practice.
1. What if I am suddenly incapacitated? Have I prepared for this scenario by arranging for an
Emergency Attorney to close my practice? What should my clients know about such
preparation? Are my client files organized and billing records current? Will the Emergency
Attorney be able to ascertain file deadlines and issues that need immediate attention? How
does the Emergency Attorney get paid? Have I worked with an attorney on my own will and
estate planning?
2. Who will serve as my Emergency Attorney? Have I considered who would be willing to step in
to close down my practice? Have I considered offering to serve as the Emergency Attorney for a
close friend or colleague? What are my responsibilities? Any legal documents or authorizations
that need to be completed?
3. What role will my staff play in winding down my practice? Have I made my staff aware of my
emergency preparations? Who has all my key technology information such as critical passwords,
email addresses, etc.? Will my staff get paid while my practice is winding down? How? Are my
trust account and operating account secure?
4. Should my family have any role in winding down my practice? Does my next of kin know who
to contact in case of an emergency? Does my next of kin have any idea about my emergency
preparations? Have I made my next of kin aware of the obligations that my estate will be
responsible for? Does my spouse have Power of Attorney or the like? Are my bank accounts
secure?
5. What role if any should the State Bar take in winding down my practice? When does the State
Bar have a trustee appointed to take over the winding down of a practice? Only sole
practitioners? When? What about small offices with only 2 or 3 attorneys? View the State Bar
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Handbook for a Trustee of the Law Practice of a Missing, Incapacitated, Disabled, or Deceased
(MIDD) Attorney.
6. Who is responsible for the firm’s future liabilities? Attorneys who have assisted in closing a
practice often complain that the funds available to pay for the orderly closing of a law practice
are insufficient. Consider the funds necessary to close your practice: salary for staff, rent, and
utilities. Also consider taxes, unpaid vendor bills, or loans payments. There are some insurance
and financial products that can help with these finances and we’ll discuss those in a future
article.
7. What about my malpractice coverage after I retire? Does my partnership agreement address
this issue? What happens if my old firm takes me off its policy or switches carriers after I leave?
Who will pay for “tail coverage” – my old firm or me? Will the “tail coverage” cover just me or
the entire firm? Who will pay the deductible if I’m sued? Who will pay the deductible if my old
firm is sued for something that occurred while I was still practicing?
8. What should I do in case of an emergency? Call the State Bar, my local bar or malpractice
provider? The State Bar can assist solo attorneys in certain situations. The North Carolina Bar
Association has a task force studying many of the issues surrounding retirement and leaving a
law practice. The NC Bar Association often offers programs addressing these very issues.
Lawyers Mutual offers a program called HELP – Handling Emergency Legal Problems –
particularly those problems that arise out of a sudden death or medical emergency. Call us at
800.662.8843.
Resources
There are several resources that will help answer some of these questions. Check out Lawyers Mutual
risk management resource, “Closing a Law Practice: Through Retirement, Moving to a New Firm, or
Death of a Fellow Lawyer”, which includes checklists, sample form letters, references to ethics opinions
and emergency attorney agreements. Another risk management resource, “Disaster Planning and
Recovery” also provides checklists that may gather much of this information (such as the technology
component, passwords, etc.) into one place.
The North Carolina Bar Association has a publication “Turning Out the Lights” which is available on the
www.ncbar.org website as a free PDF download. Also, the North Carolina Bar Association has formed a
“Retiring with Dignity” Committee that is working on many of the issues associated with a failure to plan
for retirement. Recommendations will come from the committee when they complete their work.
“The Lawyers Guide to Buying, Selling, Merging or Closing a Law Practice” is an ABA publication available
at a discount to members of the ABA Senior Lawyers Division. “Lawyers at Midlife: Laying the
Groundwork for the Road Ahead” by Michael Long, John Clyde and Pat Funk is a personal and financial
retirement planner for lawyers. You can borrow these publications from the Lawyers Mutual Lending
Library resource on our website, www.lawyersmutualnc.com.
The New York State Bar has a publication available online, “Planning Ahead: Establish an Advance Exit
Plan to Protect Your Clients’ Interests in the Event of Your Disability, Retirement or Death,”
http://www.nysba.org/Content/NavigationMenu/Publications/ForSolosPlanningAheadGuide/PlanningA
headGuide_FINAL_PRINTED_VERSION_OCT_2005.pdf.
Jay Foonberg has a “Checklist for Closing or Selling a Law Practice” that is available at
http://www.seniorlawyers.org/checklist.htm and Ed Poll has one at
http://www.lawbiz.com/bottom_linevol-26-5.html.
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Lawyers spend their careers helping others. Planning for retirement is often neglected. Having an exit
strategy not only protects you, it protects your business partners, your staff and your family.
Insurance Products
As lawyers are forced to consider closing their offices due to a career change, retirement, health, or
death, there are some insurance products that can provide financial assistance in case of emergencies.
Consider the following:


Individual Disability – Protects personal income in the event of disability. In particular, the
NCBA Disability Insurance program includes a Compassionate Disability feature that will pay
insureds a monthly benefit if they lose income while taking time away from work to care for a
loved one who has a serious health condition. This feature is inclusive of the policy, so no
additional rates apply.



Business Overhead Expense – Can your business survive in the event of a prolonged injury or
sickness? Business Overhead Expense (BOE) coverage is disability insurance for your law
practice. Despite your disability, business operating costs will continue to accumulate. Besides
covering the ordinary expenses, you may also include coverage that will provide a salary to an
attorney that can come in and take over your cases while you are out on claim. In your absence,
BOE helps maintain your profitability and sustains your business operations either until you
return to work or decide to close your law practice if you are unable to return.



Disability & Life Buy-Out - If your business partner became permanently disabled or deceased,
would you want their family members making decisions for the business? Doesn’t it make sense
to arrange purchase agreements in the event of an unforeseen tragedy? These products
provide for the purchase of a business owner’s share of the business in the event an owner
becomes totally disabled and is no longer able to work in the business - or for Life Buy-out,
becomes deceased. Buy-out plans are designed to fund a business’ buy/sell agreement.



Critical Illness – Many people are unaware of this insurance coverage. It will provide a lump
sum benefit if you are diagnosed with one of the critical illnesses listed in the policy (heart
attack, cancer, stroke, coronary artery bypass surgery, and many more). The benefit could be
used to help pay for the costs of care and treatment, pay for recuperation aids, replace any lost
income due to a decreasing ability to earn, or fund for a change in lifestyle – just to name a few.



Business Income/Interruption – This covers the loss of income that a business suffers after a
disaster while its facility is either closed due to, or in the process of rebuilding, after the loss. It
pays for the profits that would have been earned, fixed costs & operating expenses, the cost to
move and operate from a temporary location, and any other reasonable expenses that aid in the
continuation of the business while your property is being restored. It is designed to put a
business in the same financial position it would have been in if no loss occurred.
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Ethical Issues
In addition to the issues already mentioned are also ethics issues that arise as lawyers consider closing
their offices due to a career change, retirement, health, or death or disability.
Consider the following:
1. What kind of notice or duties do I owe to my current clients when I close my practice? North
Carolina RPC 48 discusses law firm dissolution and issues such as continuity of service, right of
clients to counsel of their choice, obligation of partners to deal honestly with each other, no
involvement of clients in partner disputes and protection of files and property of clients. Who
should send the notice of retirement – my old firm or me? What should the notice say? Who
pays for it?
2. What happens to my client files after I leave practice? Who will pay for copying files for clients
or the storage costs of the files? Could I be held responsible for the costs of storing files of other
partners who are unwilling to pay their fair share of the storage costs? Do all client files of the
firm need to be treated the same? Pending proposed North Carolina ethics opinion 2012
Proposed Opinion 13 rules that partners and managerial lawyers remaining in a firm are
responsible for the safekeeping and proper disposition of both the active and closed files of a
suspended, disbarred, missing, or deceased member of the firm.
3. What about my malpractice coverage after I retire? Does my partnership agreement address
this issue? What happens if my old firm takes me off its policy or switches carriers after I leave?
Who will pay for “tail coverage” – my old firm or me? Will the “tail coverage” cover just me or
the entire firm? Who will pay the deductible if I’m sued? Who will pay the deductible if my old
firm is sued for something that occurred while I was still practicing?
4. What should I do in case of an emergency? Call the State Bar, my local bar or malpractice
provider? The State Bar can assist solo attorneys in certain situations. Lawyers Mutual is in the
pilot program stage of a program called HELP – Handling Emergency Legal Problems.
5. Am I still a lawyer? The State Bar has authorized Emeritus Pro Bono status for attorneys taking
inactive or retired status. The purpose of the new status is to facilitate and encourage retired
lawyers to assist in meeting the great need for legal services to low-income North Carolinians
through legal aid or other non-profit organizations.
Retire, Reset or Reinvent?
The ABA estimates there are 400,000 lawyers in the U.S. who are 62 years of age or older. Many of
those lawyers will die with their boots on, but others will choose a different exit strategy: they will plan
for their eventual transition out of the active practice of law.
There are many things to consider as one begins the process of retiring or transitioning from the active,
day-to-day practice of law. Personal financial planning and succession planning for your law firm are
essential to a successful transition. But so is readying yourself for life, and perhaps work, after decades
spent in a law practice. It is this piece that I want to focus on.
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Many of us would prefer a “soft” retirement, continuing some sort of work after leaving the active
practice of law. In a Merrill Lynch retirement study of those 45 years of age or older, 7 out of 10
respondents would include some work in their “retirement”. 51% of those respondents saw retirement
as career reinvention.
Assuming you want to include some work in your retirement, what steps can you take now to get ready
for the next phase of your life as a lawyer? How will you reinvent yourself?
Start planning now.
Most experts agree you should start planning your transition by age 60, if possible. If you are older than
60, don’t despair; just get started now. For most of us, there’s a lot to do before we are ready to leave
the practice. A year or two may not be enough time to do it right. While preparation must start long
before you actually intend to retire, continual assessment of your satisfaction level with work may help
you know when the time is right to actually retire.
Retiring is refocusing your priorities.
What are you passionate about? What is your avocation? School yourself on the business aspects of
your passion or avocation. By doing so, you may be able to turn your hobby or your passion into for-pay
employment.
Play to your strengths.
Do you know where your strengths lie? If not, here are a few self-assessment tools that will help you
assess your aptitudes, interests or personal strengths, with the goal of developing satisfying and
productive work and life choices.






The Myers-Briggs Type Indicator – www.myersbriggs.org.
Strengthsfinder 2.0 – http://strengths.gallup.com
The Highlands Ability Battery – www.highlandsco.com/battery
Strong Interest Inventory – www.cpp.com/products/strong
The MAPP Career Assessment Test – www.assessment.com

Attend a retirement workshop to gain valuable information and create a sense of optimism and
adventure about the next phase of your life. The Osher Lifelong Learning Institute at the University of
North Carolina Asheville conducts retirement workshops that might be of interest to you.
http://olliasheville.com/retirement-workshops.
Give back to your profession.
There are many ways to give back to the profession that has given you so much satisfaction over the
years. Here are some examples, but I am sure you can come up with others.





Mentor a new lawyer or law student.
Coach a high school or college mock-trial team.
Teach a CLE course on all the things you learned along the way to a successful transition so
those coming behind you don’t have to make the same mistakes.
Get involved in the NCBA or the NCAJ or the NCADA or any number of other local, state and
national legal organizations that are sorely in need of volunteers.
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Write articles for any one of the myriad of legal publications whose readers would benefit from
your wisdom and expertise gained over the decades of your practice.
Lend your expertise to a non-profit or startup organization.
Volunteer as a child advocate or guardian ad litem in your county.

The list of ways to give back to your profession and your community is limited only by your imagination
and creativity.
Pursue another degree.
If your desire is to pursue another degree in your retirement, consider funding a 529 tax-advantaged
plan. Taxes aren’t paid on withdrawal so long as the funds go to qualified expenses incurred at higher
educational institutions that qualify for federal student aid. More information about 529s is available at
the U.S. Securities and Exchange Commission’s 529 website:
http://www.sec.gov/investor/pubs/intro529.htm
Die with your boots on or plan your exit strategy. Which route will you choose?

NC Bar Association Transitioning Lawyers Commission
1. What do I do when I notice a senior partner in my firm isn’t as sharp as he used to be? Or a
senior lawyer in town often fails to show up for court for his clients? The NC Bar Association
created the Transitioning Lawyers Commission to help lawyers deal with these difficult
questions. Through an Intervener training program, you can assist lawyers in your firm or your
community who need help transitioning into retirement. Or you can reach out to a trained
Intervener who can assist you in this difficult discussion.
2. Is there a program for cognitive testing to help determine when one should consider
retirement? The NC Bar Association Transitioning Lawyers Commission has partnered with HRC
Behavioral, the same psychologists who provide care in the BarCARES program, will be providing
interveners instruction as well as assisting in the assessment process.
3. Do I need to be a member of the NC Bar Association to take advantage of this process? No.
The program will be available to all attorneys licensed in North Carolina.
4. Here’s a scary question, what do I do after retirement?
Conclusion
Walking away from your law practice through retirement or an emergency situation isn’t easy. Having an
exit strategy not only protects you, it protects your business partners and your family.
Additional Resources:
Mayo Clinic (depression) Expert Blog Posts
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From the Lawyers Mutual website HELP Team http://www.lawyersmutualnc.com/risk-managementresources/help-team
Closing a Practice Through Retirement, Moving to a New Firm or Death of a Fellow Lawyer
Disaster Planning and Recovery
File Management, Retention and Destruction
“Planning Ahead: Protecting Your Clients’ Interests in the Event of Your Disability or Death”
From Start to Finish: What to Expect When You’re Expecting to Retire
NCBA Transitioning Lawyers Commission: An Overview
ABA: Alzheimer’s and the Practice of Law
Florida State Bar: Pre-Need Inventory Attorney Agreement Consent to Close Office
New York State Bar Association: Planning Ahead: Establish an Advance Exit Plan to Protect Your Clients’
Interests in the Event of Your Disability, Retirement or Death
NCBA: Turning Out the Lights
NCBA: Transitioning Lawyers Commission Website
NCBA: Transitioning Lawyers Commission: Model Protocol for Assisting Lawyers Approaching the End of
a Career
Washington State Bar Association: Planning Ahead: A Guide to Protecting Your Clients’ Interests in the
Event of Your Disability or Death

Page 43 of 107

Malpractice Landmines and How to
Avoid Stepping on Them
P OY N E R S P R U I L L A T TO R N E Y P A N E L

LAWYERS
MUTUAL

LIABILITY INSURANCE
COMPANY OF
NORTH CAROLINA

5020 Weston Parkway, Suite 200, Cary, North Carolina 27513
Post Office Box 1929, Cary, North Carolina 27512-1929
919.677.8900 800.662.8843 919.677.9641 FAX
www.lawyersmutualnc.com

Lawyers Mutual 2014-15 CLE Series

Page 45 of 107

Lawyers Mutual 2014-15 CLE Series

Page 46 of 107

Lawyers Mutual 2014-15 CLE Series

Page 47 of 107

Lawyers Mutual 2014-15 CLE Series

Page 48 of 107

Lawyers Mutual 2014-15 CLE Series

Page 49 of 107

Lawyers Mutual 2014-15 CLE Series

Page 50 of 107

Lawyers Mutual 2014-15 CLE Series

Page 51 of 107

Lawyers Mutual 2014-15 CLE Series

Page 52 of 107

Lawyers Mutual 2014-15 CLE Series

Page 53 of 107

Lawyers Mutual 2014-15 CLE Series

Page 54 of 107

Lawyers Mutual 2014-15 CLE Series

Page 55 of 107

Lawyers Mutual 2014-15 CLE Series

Page 56 of 107

Lawyers Mutual 2014-15 CLE Series

Page 57 of 107

Lawyers Mutual 2014-15 CLE Series

Page 58 of 107

Lawyers Mutual 2014-15 CLE Series

Page 59 of 107

Lawyers Mutual 2014-15 CLE Series

Page 60 of 107

Lawyers Mutual 2014-15 CLE Series

Page 61 of 107

Lawyers Mutual 2014-15 CLE Series

Page 62 of 107

Lawyers Mutual 2014-15 CLE Series

Page 63 of 107

Lawyers Mutual 2014-15 CLE Series

Page 64 of 107

Lawyers Mutual 2014-15 CLE Series

Page 65 of 107

Lawyers Mutual 2014-15 CLE Series

Page 66 of 107

Lawyers Mutual 2014-15 CLE Series

Page 67 of 107

Lawyers Mutual 2014-15 CLE Series

Page 68 of 107

Lawyers Mutual 2014-15 CLE Series

Page 69 of 107

Lawyers Mutual 2014-15 CLE Series

Page 70 of 107

Lawyers Mutual 2014-15 CLE Series

Page 71 of 107

Lawyers Mutual 2014-15 CLE Series

Page 72 of 107

Lawyers Mutual 2014-15 CLE Series

Page 73 of 107

Lawyers Mutual 2014-15 CLE Series

Page 74 of 107

Lawyers Mutual 2014-15 CLE Series

Page 75 of 107

Lawyers Mutual 2014-15 CLE Series

Page 76 of 107

Lawyers Mutual 2014-15 CLE Series

Page 77 of 107

Lawyers Mutual 2014-15 CLE Series

Page 78 of 107

Lawyers Mutual 2014-15 CLE Series

Page 79 of 107

Lawyers Mutual 2014-15 CLE Series

Page 80 of 107

Lawyers Mutual 2014-15 CLE Series

Page 81 of 107

Lawyers Mutual 2014-15 CLE Series

Page 82 of 107

Lawyers Mutual 2014-15 CLE Series

Page 83 of 107

Lawyers Mutual 2014-15 CLE Series

Page 84 of 107

Lawyers Mutual 2014-15 CLE Series

Page 85 of 107

Lawyers Mutual 2014-15 CLE Series

Page 86 of 107

Lawyers Mutual 2014-15 CLE Series

Page 87 of 107

Lawyers Mutual 2014-15 CLE Series

Page 88 of 107

Lawyers Mutual 2014-15 CLE Series

Page 89 of 107

Lawyers Mutual 2014-15 CLE Series

Page 90 of 107

Lawyers Mutual 2014-15 CLE Series

Page 91 of 107

Lawyers Mutual 2014-15 CLE Series

Page 92 of 107

Lawyers Mutual 2014-15 CLE Series

Page 93 of 107

Lawyers Mutual 2014-15 CLE Series

Page 94 of 107

Lawyers Mutual 2014-15 CLE Series

Page 95 of 107

Lawyers Mutual 2014-15 CLE Series

Page 96 of 107

Lawyers Mutual 2014-15 CLE Series

Page 97 of 107

Lawyers Mutual 2014-15 CLE Series

Page 98 of 107

Lawyers Mutual 2014-15 CLE Series

Page 91 of 99

Lawyers Mutual 2014-15 CLE Series

Page 92 of 99

Lawyers Mutual 2014-15 CLE Series

Page 93 of 99

Speaker Biographies

T H E B R O C K E R L A W F I R M PA
S TAC E Y A. P H I P P S , A T TO R N E Y A T L A W , PC
P OY N E R S P R U I L L LLP
L A W Y E R S M UT U A L

LAWYERS
MUTUAL

LIABILITY INSURANCE
COMPANY OF
NORTH CAROLINA

5020 Weston Parkway, Suite 200, Cary, North Carolina 27513
Post Office Box 1929, Cary, North Carolina 27512-1929
919.677.8900 800.662.8843 919.677.9641 FAX
www.lawyersmutualnc.com

Lawyers Mutual 2014-15 CLE Series

Douglas J. Brocker and his wife, Deanna S. Brocker, are the principals in The Brocker Law Firm, P.A.
They concentrate their practice in professional ethics, licensing and disciplinary matters, including
representing professionals in disciplinary matters before their respective licensing boards. They both speak
and publish articles regularly on ethical and professionalism issues.
Doug formerly was trial and UPL counsel at the North Carolina State Bar, where he investigated and
prosecuted disciplinary matters for approximately 6 years. Deanna served as Assistant Ethics Counsel to the
North Carolina State Bar for more than 10 years, where she answered ethics questions from attorneys all over
the state. Doug has been retained to act as special prosecutor by several professional licensing boards in a
number of high-profile disciplinary cases, such as State Bar v. Nifong.

Page 95 of 99

Lawyers Mutual 2014-15 CLE Series

STACEY A. PHIPPS, ATTORNEY AT LAW, PC
Prior to entering private practice, Stacey Phipps spent 17 years as a public servant in North Carolina
state government, including serving in the Department of Public Safety and working with the State
Highway Patrol. Stacey also served as an Assistant Attorney General where she litigated personal injury,
medical malpractice, and workers compensation claims. She currently practices primarily in the area of
plaintiff’s civil litigation, including auto accident and other negligence cases. Her government career also
included serving as chief of staff and general counsel for State Treasurer Richard Moore, and as a staff
attorney for the State Ethics Commission.
Stacey has been a Lawyer Assistance Program volunteer for 13 years and serves on numerous local and
state Bar committees.
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Drew Erteschik is a partner with Poyner Spruill. Drew focuses his practice on complex civil litigation
and appeals. His litigation experience covers a wide array of substantive areas including complex
business litigation, government-related disputes, and federal and state constitutional litigation. He has
tried cases to verdict in state court, federal court, and the North Carolina Business Court, and has been
named by Super Lawyers magazine as a “Rising Star.”
Rick Kane practices environmental law and lawyers' professional responsibility law at Poyner Spruill
LLP in Charlotte and Raleigh. He served as an advisory member of the State Bar Ethics Committee
2002-2009 and as a member of the Disciplinary Hearing Commission 2003-2009. He has been
recognized in Chambers USA’s Leading Lawyers for Business, The Best Lawyers in America®, and
Business North Carolina magazine’s “Legal Elite.” Prior to joining Poyner Spruill he served in the Marines
as an artillery and infantry officer and judge advocate. He holds degrees from Duke University, Boston
University, and Vanderbilt University.
Jerry Parnell is a partner in the Charlotte office of Poyner & Spruill. Jerry is a Past President of the

North Carolina State Bar, a Recipient of the Chief Justice's Professionalism Award, a Fellow of the
American Bar Foundation, and concentrates his practice in professional malpractice defense, white collar
crime, government investigations, and municipal representation. In more than forty years of practice he
has been involved in a wide array of civil and criminal cases throughout the western half of North
Carolina, in the Fourth Circuit Court of Appeals and in the appellate courts of North Carolina.

Lisa Sumner is a partner with Poyner Spruill. She practices in the areas of Bankruptcy and
Commercial Litigation, and she the Assistant Leader of Poyner’s Financial Services Section. She is
licensed and has practiced in the federal and state courts in North Carolina, South Carolina, and Virginia.
Cindy Van Horne is a partner with Poyner Spruill. She represents clients before state and federal

courts and arbitration panels, with an emphasis in legal and accounting malpractice defense, and contract
litigation in the corporate, banking and motorsports industries. She also has extensive experience
representing municipalities in contract, zoning and employment issues. She is AV® rated by Martindale
Hubbell Law Directory, which is the highest quality and ethics rating possible for attorneys. She is listed in
the Best Lawyers in America® for Legal Malpractice Law.
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Troy Crawford joined Lawyers Mutual in 2010 as claims counsel. His primary area of work with Lawyers
Mutual is real estate claims. Prior to joining Lawyers Mutual, he worked as subrogation counsel for Investors
Title Insurance Company. Troy also co-founded the law firm of Crawford, Christopher & Parker, PA where
he practiced civil litigation, estate planning, and real estate matters. He graduated cum laude from both North
Carolina State University and Campbell University School of Law.
Will Graebe joined Lawyers Mutual in 1998 as claims counsel before being promoted to Vice President of
Claims in 2009. He focuses his efforts at Lawyers Mutual on transactional matters and real estate. Prior to
joining Lawyers Mutual, he worked at the law firm of Pinna, Johnston & Burwell. Will graduated from
Stetson University and Wake Forest University School of Law. He is an avid swimmer, kayaker, fisherman
and yogi.
Laura Loyek came to Lawyers Mutual as claims counsel in 2009. Her focus areas include real estate,
litigation, appellate law, and bankruptcy. Prior to joining Lawyers Mutual, she practiced with the law firms of
Smith Moore and K&L Gates. Laura received her J.D. from Harvard Law School and her undergraduate
degree from Wake Forest University. Laura serves on the Board of Directors of Wake Women Attorneys.
She is also an active member of the Real Property Section of the North Carolina Bar Association and the
North Carolina Association of Women Attorneys.
Warren Savage joined Lawyers Mutual as claims counsel in 2005. He focuses on litigation, insurance law,
appellate advocacy, criminal matters and professional responsibility in his work with Lawyers Mutual. A
former partner with the law firm of Bailey & Dixon, Warren graduated from the University of Virginia and
earned a Master of Arts in Teaching at the University of North Carolina at Chapel Hill before graduating
magna cum laude from Campbell University School of Law. He spent several years as a high school English
teacher and junior varsity basketball coach before entering the legal profession. Warren currently serves as an
advisory member of the State Bar Ethics Committee and speaks frequently at CLEs around the state about
professional responsibility and malpractice claims avoidance.
Mark Scruggs joined Lawyers Mutual in March 2001 as claims counsel. Formerly a partner with Spear, Barnes,
Baker, Wainio & Scruggs, LLP in Durham, Mark has over 14 years’ experience as a trial attorney concentrating in
insurance defense litigation. Mark works with Lawyers Mutual primarily in the area of litigation-related claims, as well
as workers’ compensation and family law matters. He is a 1986 cum laude graduate of Campbell University School
of Law. Mark is a past chair of the Law Practice Management section of the North Carolina Bar Association and
served as an Advisory Member of the State Bar Ethics Committee. He also serves on the North Carolina Bar
Association’s “Transitioning Lawyers Commission” working to address issues facing aging lawyers. Mark is active in
his community, serving as president of the Kiwanis Club of Durham and as a deacon and trustee for the Yates
Baptist Church. An avid runner, he participates in 10K races and half-marathons.
Camille Stell served as risk management paralegal for Lawyers Mutual from 1994 to 2000. She returned in
2009 as Director of Client Services before being promoted to Vice President of Client Services in 2013.She
previously worked at the law firms of K&L Gates; Kennedy, Covington, Lobdell & Hickman and Young,
Moore & Henderson as both a paralegal and as a recruiting and marketing professional. An accomplished
speaker and author, she has spoken for legal professionals on a local, state and national level. Camille
graduated from Meredith College and the Meredith College Paralegal Program. A past Chair of the Law
Practice Management Section of the North Carolina Bar Association, she has served on the editorial board
for Legal Assistant Today magazine, Women’s Edge magazine, Carolina Paralegal News and as
Supplements Editor for North Carolina Lawyers Weekly.
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Put Into Practice: Risk Management
Tips for Your Firm | 2014-2015 Series
Please describe yourself:
Lawyer/Attorney Paralegal
Legal Assistant
Office Administrator/Manager
Other (please specify): ______________________________
Please describe the size of your firm:
2-5 lawyers
Solo
6-10
lawyers

11-20 lawyers
21-30 lawyers
31-40 lawyers
41-50 lawyers
More than 50 lawyers
Government
In-house Counsel
Other
(please
specify):
______________________________

Please identify your area of practice:
Estates/Trust/Probate
Real Property
Criminal
Litigation-Plaintiff
Litigation-Defendant Domestic Relations
Labor
Corporation Law
Intellectual
Property

Municipal Law
Securities
Bankruptcy
Commercial
International
Tax
Admiralty
Environmental

Arbitration/Mediation
General Practice
Banking & Financial Institutions
Other (please specify): ______________________________
Please rate the following general factors
concerning the seminar:
Program format
Seminar manuscript
(available online)
Location (hotel)
Registration process

Excellent
____
____

Good
____
____

Fair
____
____

Poor
____
____

____
____

____
____

____
____

____
____

Suggestions: __________________________________________
____________________________________________________

What was the deciding factor in your attending
our seminar? Rate 1-8 (1-most important, 8-least)
____ LM Brand
____ Ethics credit
____ Content
____ Mental health credit
____ Education in area of practice ____ CLE credit
____ Risk management advice
____ Free/low cost
Other: _______________________________________________
____________________________________________________
Are you insured with Lawyers Mutual?
 Yes
Are you insured with Lawyers Insurance?  Yes
Can we contact you for Lawyers Insurance?  Yes

 No
 No
 No

Name: ______________________________________________

EVALUATION

Of the sessions you attended, please provide an
overall rating for each session, and rate the presentation of each:
Excellent

Good

Fair

Poor

____

____

____

____

Usefulness of
information

____

____

____

____

Quality of
presentation

____

____

____

____

Knowledge of
speaker(s)

____

____

____

____

Due Diligence
(overall)

Comments: ___________________________________________
____________________________________________________
Excellent

Good

Fair

Poor

____

____

____

____

Usefulness of
information

____

____

____

____

Quality of
presentation

____

____

____

____

Knowledge of
speaker(s)

____

____

____

____

Planning Ahead
(overall)

Comments: ___________________________________________
____________________________________________________
Excellent

Good

Fair

Poor

Landmines
(overall)

____

____

____

____

Usefulness of
information

____

____

____

____

Quality of
presentation

____

____

____

____

Knowledge of
speaker(s)

____

____

____

____

Comments: ___________________________________________
____________________________________________________
What topics or issues would you like to see addressed in future
seminars?
____________________________________________________

Phone: ______________________________________________

____________________________________________________

Email: _______________________________________________

Location attended: ____________________________________

