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Probate Law For Personal Injury

Lawyers: Part 11

11 attorneys need to understand

that they cannot practice their

specialties in a vacuum. If they
are to serve their clients properly, personal
injury lawyers, like other legal specialists,
must possess some knowledge of domestic
relations law, criminal law, property law,
and other areas. In this same regard, per-
sonal injury lawyers who occasionally find
themselves faced with a deceased tortlea-
sor must have a basic knowledge of how
North Carolina probate law might affect
their practice. This article provides a dis-
cussion of those areas of North Carolina’s
probate law that should be understood by
attorneys who practice personal injury law.

FPart I of Probate Law for Personal Injury
Lawyers was printed in the September
2001 issue of Trial Briefs, and can also
be found on the Academy’s Web site at
<www.icatl.org.>

Part 11

Overcoming a Potential Statute of
Limitations Defense

In some cases, an injured party may
have waited too long to consult a personal
injury attorney regarding his tort clatin
against a deceased tortfeasor’s estate. A
potential defense asserting a failure to
timely present a tort claim should be antic-
ipated. There are seven strategies that can
be used when confronted with a potential
statute of limitations defense in those cases
where a deceased tortfeasor is involved.
They are:

1. Demonstrate that the injured party
was a known or ascertainable claimant;

2. Demonstrate that the contents of the
notice to creditors were defective;

3. Demonstrate that the publication of
the notice to creditors was defective;

4, Check to see if the correct statute of
limitations is being used;

5. File the claim and see if the statute
of limitations defense will be raised;

6. Determine if there is a remedy that
does not involve recovery from the fort-
feasor’s assets; and

7. Be surc of the starting date of the
probate statute of limitations.

Each of these seven counter-strategies is
discussed below.

As discussed previously, a personal rep-
resentative must personally deliver or mail
(by first-class mail} a copy of the notice to
creditors o the last known address of any
claimant (e.g., plaintiff) actually known to
or reasonably ascertainable by the personal
representative within 75 days of being ap-
pointed.! Claimants who receive such a
notice have until the deadlinc date stated in
the notice to.creditors or 90 days after the
delivery or mailing of the notice to credi-
tors, whichever is later, to present their
claims.2 Any notice to creditors mailed to a
known orreasonably ascertainable claimant
must contain a statement that specifically
sets out the deadline that applies to the
claimant involved.?

Example

On January 15, 2001, Janet was injured in an
auto accident caused by Sam, who died a
week after the accident of massive head in-
juries. Sam’s wife, acting as personal repre-
sentative, published a notice to creditors on
February 4, 2001. In June of 2001, Janet con-
sulted an attorney to sue Sam’s estate for
damages. The deadline date sent out in the
notice o creditors was May 5, 2001, Janet’s
attorney filed Janet's claim, and when it was
met with a statute of limitations defense,
Janet’s attorney countered by claiming that
Janet was a known or ascertainable claimant
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and could file her claim within 90 days of
having a notice to creditors delivered or
mailed to her by Sam'’s personal represenia-
tive. Because no such notice was delivered or
magiled, Janet’s claim would be timely filed 4

A defective notice to creditors will pre-
vent a probate statute of Himitations from
starting to run. A published notice to cred-
itors must meet (wo siafulory require-
ments.S They are:

1. The notice must inform creditors or
claimants (including injured parties) to
present their claims by the deadline date
set out in the notice (the deadline date
must be stated with specificity and must
be at [cast three months beyond the first
date the notice to creditors is given);

2. The notice must contain the address
of the personal represeniative to which
claims should be sent.

1{f a notice to creditors is stafutorily de-
fective in some material regard, the basic
three-monih statute of Hmitations will not
start to run until the defect is corrected.®

Example

On September 10, 2000, Kevin’s wife died as
the result of malpractice at the hands of Dr.
Black. Dr. Black dicd in a hunting accident a
week after Kevin's wife died. On October 15,
2000, Dr. Biack’s probate attorney published
a natice to creditors giving claimants a 90-
day deadline date of January 13, 2001, to file
their claims. The personal representative was
unaware of Dr. Black’s malpractice regarding
Kevin’s wife. Kevin consulted an attomey for
the first time on January 20, 2001, about a
wrongful death aclion. Although it appears as
if Kevin has missed his filing deadline for his
wrongful death claim, his attorney deter-
mined that the notice to creditors was defec-
tive because the deadline date, by statute,
must be atleast three months, not 90 days, be-
yond the date the notice was first published.
This defect would have to be corrected and
the notice republished. Kevin’s three-month
statute of limitations would not begin to run
until the republication occurred,”

North Carolina probate law requires a
notice to creditors to be published in one of
three ways. They are:

1. By publishing the notice once a week
for four consecutive weeks in a newspaper

published in the county where the estate
is being administered. The newspaper
must be one that is statatorily qualified to
publish notices to creditors;®

2. If there is no statutorily qualified
newspaper published in the county where
the estate is being administered, a news-
paper of general circulation in the county
can be used. The notice to creditors must
be published once a week lor four consec-
utive weeks in such newspaper. Addition-
ally, the notice to creditors must also be
posted at the courthouse in the county of
administration; or?®

3. If there is no statutorily qualified
newspaper or a newspaper of general cir-
culation in the county of administration,
the personal representative must post his
notice to creditors at the courthouse
where the estate is being adminisiered
and four other public places in the
county.10

Probate statutes of limitation do not
start to run where a defective notice to
creditors is published.!!

Example

Mike was injured in a boating accident on
June 5, 2000, in Charlotte. Tom, who was at
fault, died in Ralcigh on June 15, 2000, of
causes unrelated to the boating accident.
Tom’s personal representative published a
notice to creditors on July 1, 2000, setting
out October 2, 2000, as the deadline date for
filing claims against Tor’s estate. The per-
sonal represcnfative was unaware of the
boating accident caused by Tom. Mike did
not contact an attorney about his accident
until late November of 2000. Although it ap-
peared as if Mike's action against Tom’s es-
tate was time barred, Mike's aitorney defer-
mined that the notice to creditors was run in
alocal newspaper not statutorily qualified to
run such notices.!2 This defect would re-
quire the notice to creditors to be repub-
lished and would start the running of the
three-month statute of limitations anew.

In many cases where a tortfeasor has
died, the injured party automatically as-
sumes his tort claim is governed by the
deadline date set out in the notice to credi-
tors. As discussed above, the deadline date
set out in the notice to creditors generally
creates a three-month statute of limitations

starting with the first posting of the notice
to creditors.3

It is important to recall that the threc-
month probate statute of limitations ap-
plies only to cases whére a plaintiff’s claim
arose before the tortfeasor’s death. " If the
plaintiff’s claim arosé at or after the tort-
feasor’s death, a six-month statute of limi-
tation applies.5 The six-month period be-
gins to run from the date the claim arose. 16
Ensuring that the correct statute of limita-
tions is used may prevent a valid tort claim
from being incorrectly barred.

Example

Susan was injured on Janwary 15, 2001, in
an automobile accident. Victor, the tortfca-
sor who caused the accident, died upon im-
pact. The notice to creditors filed by the tort-
[easor’s personal rcpresentative set out a
deadline date of May 21, 2001, for claimants
to present their claims to the torifeasor’s cs-
tate. A copy ol the notice was sent to Susan
because she was known to be a clabmant by
the personal representative. Susan’s ex-
tended deadline date was June 12, 2001. Su-
san did not consult an attorney until June 25,
2001. Although Susan’s claim appesred to
be time-barred, her attorney noticed that ihe
tortfeasor died instantly at the scene of the
accidenl in which Susan was injured. For
this reason, Susan’s claim actually arose at
not before the tortfeasor’s death, and there-
fore her probate statute of limitations is not
governed by the deadlinc date set out in the
notice (o creditors. Susan’s probate statite
of limitations is six months from the date of
the accident, which occurred on January 13,
2001. Therefore, Susan’s statute of limila-
tions does not run until Tuly 16, 2001.17

The North Carolina Rules of Civil Pro-
cedure require that all statntes of limita-
tion, including those created by probate
law, be affirmatively pled as defenses to
suits or they will be deemed to have been
waived.’® When in doubt, a personal injury
lawyer should file his client’s claim and see
whether the tortfeasor’s personal represen-
tative will raise a statute of limitations
defense.

Example

Andy was injured in an antomobile accident
on February 2, 1998, On March 7, 2001,
Betty, the tortfeasor responsibie for infuring
Andy, died of a heart attack. Betty had no
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auto insurance and Andy carried no underin-
sured coverage. The notice to creditors set
out June 15, 2001, as the creditors’ deadlinc
date. Betty’s personal representative had no
knowledge of the auto accident. Andy sought
the services of an attorney in July of 2001.
He realized that Andy’s claim was barred by
the three-month probate slatuie of limita-
tions. Nevertheless, Andy’s attormney decided
to file a suit for Andy fo see if Betty’s per-
sonal representative would raise a statute of
limitations delense. No such defense was
raised aflter the suit was filed. For this reason,
Andy’s tort action may proceed cven though
it was filed beyond the three-month probate
slatute of limitations.

As discussed above, if is critical for per-
sonal injury attorneys to understand that
the three-month and six-month time limita-
tions found in our probate law are not true
statutes of limitations, but are really non-
claim statutes.?® Non-claim statutes do not
bar suits against deceased tortfeasors if the
plaintifi’s recovery will be sought against
some sowrce other than the deceased tort-
feasor’s estate. For example, where recoy-
ery is sought from an insurance company, a
living joint-tortfeasor, or a living co-con-
spirator, elc., the standard tort statutes of
Hmitation would apply. The shorter probate
statutes of limitation are ignored where re-
covery is sought from some source other
than the tortfeasor’s assets.20

Example

In February of 2001, Sarah discovered that
she had been the victim of a fraud conspir-
acy. Her banker and a local stockbroker had
defrauded Sarah out of $400,000. Sarah’s
attorney filed suit against the banker and
broker. The attorney later discovered that
the banker had died seven months before
the suit was filed. Sarah’s probate statute of
limitations {i.c., non-claim statute) has
run,?! For this reason, no portion of any
judgment Sarah might receive can be col-
lected from the banker’s estate. However,
the suit may proceed, and any damages
awarded against the stockbroker could be
recovered from him alone on the theory of
joint and several liability,>?

Sometimes personal injury attorneys
fail to realize that the running of a probate
statute of limitations can be significantly
delayed or even postponed indefinitely. As
discussed earlier, if no notice to creditors is
published within three years of a deceased

tortfeasor’s death, whether a personal rep-
resentative has been appointed or not, all
claims arising before a tortfeasor’s death
that could be barred by ihe three-month
statute of limitations will only become
barred after this three-year period iuns and
a personal representative was appointed in
this three-year period.23 Claims arising af
or after a tortfeasor’s death that could be

may only be made by a personal represen-
tative. [t must be in writing and be absclute
and unequivocal.?? When a rejection oc-
curs, the claimant (i.e., injured party) must
file a suit in the appropriate court within
three months of such rejection.26 Failure of
a plaintiff to file a suit Within this three-
month statute of limitations will result in
the plaintiff’s claim being time barred.2?

More importantly, all judgments that constitute liens
against a decedent’s estate are treated equally and are
not given any priority based on the date such judgments

were filed.

barred by the six-month statute of limita-
tions established by probate law are not
subject to being barred until a personal
representative is appointed who can re-
ceive a claim from an injured party.?*

Malpractice Traps

Dealing with standard tort statutes of limi-
tation can be challenging. This task is com-
pounded where a deceased tortfeasor is
involved. With this added complexity, the
possibility of not timely meeting a statute
of limitations can raise the specter of legal
malpractice. The six major malpractice
traps facing personal injury aitorneys in
this area are:

1. Not filing a timely suit after a plain-
tiff’s claim has been rejected by a deceased
tortfeasor’s personal representative;

2. Not filing a timely claim for recorded
judgment liens; ‘

3. Assuming a notice to creditors has
not been published;

4. Using a Rule 41 voluntary dismissal
where a deceased tortfeasor is involved,

5. Relying on discovery statutes of lim-
itation to extend a statute of limitations;
and

6. Using legal disabilities to extend a
statute of limitations.

In many cases, tort claims are presented in
a timely fashion to a personal representa-
tive, only to be rejected or denied by the
personal representative. A properrejection

Example

Frank was severely injured in an automobile
accident on December 20, 2000. Gina, the
tortfeasor, died several days after the acci-
dent. Frank received a notice to creditors as
aknown claimant giving him until April 15,
2001, to file his claim. Frank’s attorney filed
a proper claim for Frank’s injury with Gina’s
personal representative on March 1, 2001
On March 7, 2001, Frank's attorney received
a proper rejection of Frank’s claim from the
personal representative. Seven months later,
Frank’s attorney filed suit against Gina's es-
tate. His suit was dismissed because his
three~-month statute of limitations for filing
suit on a rejected claim ran on June 8,
2001.28 The attorney’s ability to maintain a
suit to recover damages from any other
source may also be lost. The reason for this
is that a failure to timely file a suit following
a rejection results in the plaintiff being . . .
Jforever barred from maintaining an action
thereon”?? This language can be construed
to be a true statute of limitations rather than
a non-claim statute. Non-claim statutes typ-
ically employ language that merely bars
claims “against the [torifeasor’s] estate, the
personal representative . . . the heirs and de-
visees of the [deceased tortfeasor].”30

Recorded judgments are treated as any
other claim and must be presented in a
proper and timely manner or risk being
time barred.3 More importantly, all judg-
ments that constitute liens against a dece-
dent’s estate are treated egually and are
not given any priority based on the date
such judgments were filed.32
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Example

Jack sued Kevin four years ago for assanlt
and obtained a judgment for $125,000. The
Jjudgment was properly filed in Mecklenburg
County.® Kevin died recently athis home in
Wake County and his personal representa-
tive published a notice to creditors sefling
out January 18, 2001, as the deadline date
for claimants to file their claims. Kevin had
two other recorded judgmenls against him
for $25,000 and $50,000. Both were
recorded before Jack filed his judgment Hen.
The three judgments were the only debts
owed by Kevin at this death. Kevin's net es-
tatc was valued at $75,000. Jack’s attorney
must present Jack’s $125,000 claim (i.e.,
judgment licn} as he would any other claim.
Such presentation must occur by January
18, 2001.34 Because judgment liens carry no
priority after the death of the judgment
debtor, Jack’s attorney would be making a
mistake to assume the other judgment lien-
holders would be entitled to Kevin’s $75,000
net estate.s Assuming the other judgment
lienholders presented timely claims also, all
threc judgment lienholders would share in
Kevin’s $75,000 net cstate on a pro-rata ba-
5i5.3 The order in which the judgments
were filed while Kevin was alive would be
immaterial 37 Based on these facts, Jack
would be entitled to 62 12 percent of Kevin's
$75,000 net estate, or $46,875.%8

A proper notice to creditors may be
published in any newspaper in the county
of administration if the newspaper is qual-
ified to do so by statute.’ Many personal
representatives, in order fo save money,
will publish their notice to creditors in
qualified small weekly newspapers rather
than a qualified large daily newspaper.
This can pose a potential legal malpractice
trap for careless personal injury attorneys.

Example

Lora was injured in a snowmobile accident in
Boene, North Carolina, on November 20,
2000. Mike was the one who injured Lora.
Mike died in an unrelated accident in Raleigh
on January 18, 2001. Mike’s personal repre-
sentative was unaware of the accident thatin-
jured Lora. He published a notice to creditors
in a small weekly newspaper printed in Apex,
North Carolina. Lora contacted an attorney
in Raleigh about her injuries. The attorney
learned that Mike died on Janmary 13, 2001,
and checked the county’s largest newspaper

{The Raleigh News and Observer) cvery
week for the publication of a notice to credi-
tors by Mike’s personal representative. After
doing this for several months, Lora's altorney
called Mike's personal representative fo in-
quire as io when the nofice to creditors would
be published, only to learn that it had been
published more than three months carlier in
the Apex Weekly. If the Apex Weekly is statu-
torily qualified to publish notices to creditors,
Lora’s attorney will have missed the statute
of limitations for filing Tora’s tort action.1?

Rule 41 of the North Carolina Rules of
Civil Procedure allows a plaintiff to volun-
tarily dismiss his or her action. An action
dismissed pursnant to Rule 41 must be re-
filed within one year of such dismissal or
the action will be deemed time barred. If
an action is timely re-filed, the re-filing
wiil relate back to the date the original suit
was filed. Plaintiff’s attorneys need to un-
derstand that Rule 41 does rof apply to
cases involving deceased tortfeasors.

Example

Nora was injured in a hunting accident in
Asheville due to the negligence of Paul.
Shortly after the hunting accident, Nora's at-
torney sued Paul. A few weeks before triai,
Paul died of a heart attack. Paul’s personal
representative published anotice to ereditors
with a deadline of March 4, 2001, as the date
for claimants to present claims against Paul’s
estate. Because Nora was a known claimant,
the personal representative sent her a nolice
to creditors and extended the deadline date
for Nora to Aprit 7, 2001, In February of
2001, Nora's attorney filed a voluntary dis-
missal of Nora’s suit against Paul and re-filed
the suit four months later, in June, 'nafning
Paul’s personal representative as the hew de-
fendant. The court dismissed Nora’s suit be-
cause it was not filed by April 7, 2001. The
fact that Rule 41 allows a one year period to
re-file a dismissed suit and provides that
such a re-filed suit is to relate back to the
date the original suit was filed is immaterial.
In short, Nosth Carolina’s probate law does
not recognize Rule 41 of the North Carclina
Rules of Civil Procedure.*2

Many standard tort statutes of limita-
tion do not begin to run until the underly-
ing tort is discovered. These statutes of
limitaiions, as mentioned above, are com-
monly referred to as discovery statutes of

limitation and begin {o Tun when a tort ac-
tion accrues, which usually occurs upon
discovery of the tort. Personal injury atior-
neys must understand that North Carolina
probate law does not recognize the concept
of discovery statutes of [imitation.*3 The
three-month and six-month statutes of
limitation applicable under our probate law
begin to run when a tort action arises, not
when it accrues ot is discovered.*

Example

On October 15, 1997, Sally had surgery. Dr.

Marshall, who performed the surgery, dicd
 on November 1, 2000. His personal repre-

sentative published a notice to creditors sct-

ting oul the date of February 2, 2001, as the )

deadline for claimants to submit claims. On
March 14, 2001, Sally learncd for the first
time that Dr. Marshall left a scalpel in her
when he performed surgery on her in 1997,
The scalpel had nicked her spinal cord and
caused partial paralysis. Normally, Sally’s
statate of limitations would not accrue until
March 14, 2001, when she discovered Dr.
Marshall’s malpractice.45 However, under
North Carolina’s probate law, Sally’s action
against Dr. Marshall had to arise when he
was alfive. For this reason, Sally’s statutc of
limitations would run at the expiration of
the deadline date set oui in the noiice to
creditors published by Dr. Marshall’s per-
sonal representative (i.e., February 2,
2001).46 The fact that Sally did not discover
Dr. Marshall’s malpractice until after this
deadline date had run is immaterial.

Certain legal disabilities may prevent a
statute of limitations from starting or may
1oll a statute of limitations that has already
begun to run. For example, the standard
tort statute of limitations for personal in-
jury is three years.47 As a general rule, if a
tortfeasor injures an eight-year-old child,
that child’s statute of limitations will not
start until he reaches age 21.48 If the same
torifeasor injured an adult, the standard
tort statute of limitations would also be
three years.® However, if the adult plain-
tiff were to become mentally incapaci-
tated, the standard statute of limitations
would be tolled until the plaintiff’s disabil-
ity was removed. Although North Carolina
case law recognizes the concept of legal
disabilities regarding probate statutes of
limitation, personal injury attorneys should
not delay filing claims against.a deceased
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tortfeasor’s estate based on their client’s Je-
gal disability,50 If a long delay occurs, an
estate could be distributed and may not
contain assets from which a recovery can
be made.

Example

Rita was injured in a bicycle accidentin 1950
when she was four years old. Tom, who
caused the accident, died in January of 2001,
Tom had no insurance to cover the accident,
but left a $700,000 estate. Tom’s personal
representative did not know about the acci-
dent in which Rita was injured. The personal
representative 1an a notice to creditors setting
out a deadline of April 25, 2001, as the date
by which claimants had to present their
claims. Rita was now 15. She and her parents
consulted an attorney, who waited until Rita
was nearly 19 to file suit for her tort claim. By
the time the suit was filed, Ton’s estate had
been fully distributed and closed. The likeli-
hood of recovering any assets from Tom’s es-
tate would be remote.

Practice Tips

Dealing with statute of limitations provi-
sions where a deceased tortfeasor is in-
volved can be a challenging task for most
personal injury attorneys. However, by fol-
lowing three simple rules, personal injury
lawyers can greatly reduce the possibility
that they will miss a statute of limitations
where a deceased tortfeasor is involved.
These rules are:

1. Where a tort claim arises before the
death of a tortfeasor, invoking the three-
month probate statute of limitations, a
proper claim should be filed with the clerk
of superior court in the county where the
tortfeasor resided. As soon as a personal
representative is appointed, a proper tort
claim should be presented to the personal
representative, If a personal representa-
tive is not appointed within thirty days,
the plaintiff’s attorney should request that
the clerk appoint the public administrator
or some other qualified person fo act as
the personal representative of the tortfea-
sor’s estate. 51 A proper tort claim should
be presented to such personal representa-
tive as soon as he or she is appointed.

2. Where a tort claim arises af or affer
the death of a tortfeasor, invoking the six-
moitth probate statute of limitations, a

proper tort claim should be presented to
the personal representative as soon as
possible. If a personal representative is
not appointed within thivty days, the
plaintiff’s attormey should request that the
clerk appoint the public administrator or
some other qualified person to act as the
personal representative of the tortfeasor’s
estate. 32 A proper tort claim should be
presented to such personal representative
as soon as he or she is appointed. (Pre-
scnting a claim to the clerk of superior
court will be ineffective).

3. A good personal injury atiorney
should endeavor to learn those probate
statutes and cases thatl impact his practice
of tort law. The statutory citations and
cases listed in the end notes to this arficle
constifute the most commonly cited pro-
bate statutes and cases impacting the
practice of personal injury law. Copies of
these statutes and cases should be kept for
quick reference.

ersonal injury lawyers must take the

time to learn other areas of the law to
the extent they impaci the practice of iort
aw. By understanding how probate law af-
fects personal injury law, tort lawyers will
be better able to serve and protect the inter-
ests of injured persons. ®
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