
NABRICO

1

The Fraudulent Transfer Case

Fast forward  four years. . .

 PDQ obtains a $1 million judgment 
against Clark after  a week-long 
arbitration 

 PDQ files a fraudulent transfer /unfair 
and deceptive trade practices suit 
against LMNC
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And you’re ugly too . . .
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Unscrupulous?

What is a fraudulent 
transfer?

A transfer of a debtor's property made with intent 
to defraud or for which the debtor receives less 
than the transferred property's value. 
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Twyne’s  Case
circa 1583

Fraudulent Transfer

PDQ claimed that through the “Clark 
Agreement” with LMNC, Clark 
fraudulently transferred his insurance 
coverage (and his only recoverable 
asset) with the intent to make it 
unavailable to PDQ and thereby 
defraud PDQ.
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“Special Handling”

 Our firm reported (i) to Warren Savage 
(claims counsel who was not involved in 
earlier litigation) and (ii) to an hoc claims 
committee consisting of  two newer 
committee members who were not at LMNC 
at the time of the earlier litigation with Clark

 Will Graebe and all other claims committee 
members were screened from case
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Grounds for Summary 
Judgment

1. “Clark Agreement,” which was reduced to 
a consent judgment, bars PDQ’s claims

2. PDQ not party to policy - no standing

3. Clark’s late notice

4. Judgment not within insuring clause

5. Officer/manager exclusion

6. Collateral estoppel 
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Limited Grounds for 
Summary Judgment

3. Judgment not within insuring clause

4. Officer/manager exclusion

5. Collateral estoppel
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Insuring Agreement

I.  Coverage – Attorney

Subject to the limit of liability, to pay on 
behalf of an Insured  . . . all sums which 
such Insured shall become legally obligated 
to pay as money damages as compensation 
for actual monetary loss caused by any 
act(s) or omissions(s) of any Insured in 
rendering or failing to render legal services 
for others while engaged in the private 
practice of law and while duly licensed to 
practice law. 
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Officer/Manager Exclusion

EXCLUSIONS AND LIMITED WAIVER
. . . 

(g) any claim . . .based in whole or in any part 
upon any Insured’s act(s) or omission(s) 
occurring, in whole or in any part, while 
such Insured is, in any way, or to any 
extent, acting in his or her capacity as an 
owner, officer, manager. . . of a business 
enterprise. . . .

Summary Judgment Hearing

THE COURT. . . In other words, they (LMNC) sued you, 
kicked you out of the case, and subsequently entered into 
what you contend to be an unfair and deceptive type of 
consent deal in order to cut your clients off from, number 
one, participation in the declaratory judgment action, which 
was initially filed. And number two, to cut you off from any 
coverage or award against [Clark] to be paid by Lawyers 
Mutual

PDQ ATTORNEY:  That is correct.
. . . 

THE COURT:    I’m just saying that it really it ticked you off 
when you found out that you’d been had, right? 

PDQ ATTORNEY:   I believe that is the case, Your Honor
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