Board of Adjustment

June 19, 2012
Minutes

Present: John Narron, Curt Phipps, Betsy Rountree, Art Whittington (absent from June 7, 2012 meeting), Mary Katherine Phillips (absent from June 7, 2012 meeting). 

Absent: Kimberly Boylston (from the June 19, 2012 meeting).
Also Present: Senior Planner Stacy Griffin and Planner David Bergmark.
1. Call to Order:  Chairman Curt Phipps reconvened the meeting at 7 p.m. The meeting was originally called to order on Thursday, June 7, 2012 but there was no quorum at that time so that meeting was continued until 7 p.m. on June 19, 2012.
2. Approval of minutes and swearing in of new members: Ms. Rountree made a motion to approve the November 20, 2008 meeting minutes. Mr. Narron seconded the motion. The motion was approved unanimously.
Mrs. Phillips recited and signed the Oath of Office for the Board of Adjustment.

3. Public Hearing for V12-01:
Mr. Phipps told those gathered that the Board of Adjustment had met on June 7 but did not have a quorum. He said the board had opened the public hearing at that meeting. He said the board did approve the minutes at that meeting and that now the public hearing had been reopened.
Mr. Phipps asked for anyone who wished to speak to be sworn in. Ms. Griffin, Mr. Bergmark, Sid Baynes, Larry Vaughan, Sam Laughery, and Bob Rodrigues were sworn in.

Mr. Bergmark presented the staff report on the case.

He said that Case V12-01 was a request for a variance to Section 5.12E1 of the Wendell Unified Development Ordinance as it related to commercial building material standards. He said the applicant was Bob Rodrigues of Action Auto Sales which was located at 3428 Highway 97 in Wendell.

Mr. Bergmark said during a periodic inspection by the Wake County Fire Marshal it was determined that two accessory structures had been built in the rear yard of Action Auto without a building permit being obtained.  He said the applicant said the two accessory structures were built approximately six years ago and are 18’ x 21’ and 18’ x 39’ in size.  
Mr. Bergmark said there was one additional storage shelter without walls on site, but this structure was considered merchandise for sale.  Thus, it is not held to the same standards as permanent accessory structures and was not part of this variance request. He showed pictures of the structures that were part of the variance request.
He said a work permit, or investigation permit, was generated on January 3, 2012, in order to trigger an investigation by Wake County Inspections and the Wake County Fire Marshal and as a result, the applicant submitted a building permit on February 3, 2012. He said the permit for the accessory structures had subsequently received approval by the building inspector.
Mr. Bergmark said despite the accessory structures being approved by the Wake County inspector, the buildings failed to meet Town of Wendell standards in regards to exterior building materials.  Mr. Bergmark quoted from Section 5.12E1 of the UDO which states the following: “Mixed-Use and non-residential building walls shall be brick, stucco, pre-cast concrete, stone, cementitious fiber board, architectural concrete block or wood clapboard.  Exterior insulation finishing systems (EIFS) type stucco may be used above 8 feet from the base of the building.  Vinyl or metal siding is not permitted.”

He said the accessory structures constructed by Mr. Rodrigues used metal siding, and thus did not conform to current town code.  He said prior to the UDO, commercial accessory structures were prohibited outright under Sec. 38-36 of the Code of Ordinances so there was no point at which these structures met town regulations. Mr. Bergmark said these discrepancies would have been brought to the applicant’s attention had he applied for a building permit with the Town when he first constructed the shelters, or when he later added exterior walls to the accessory structures.
Mr. Bergmark said Town staff informed the applicant that, in order to come into compliance, he needed to remove the accessory structures or re-side them with a permitted siding material, such as stucco or wood clapboard.  He said that when Mr. Rodrigues applied for a building permit on February 3, 2012, he agreed to bring the structures into compliance within 60 – 90 days and the town issued a temporary zoning compliance letter stating such.  Mr. Bergmark said staff contacted Mr. Rodrigues on April 25, 2012 since no work had been done on the buildings and that shortly after that Mr. Rodrigues decided to apply for a variance.
Mr. Bergmark said that by applying for a variance, the applicant was requesting that the Town waive the material standards requirement contained in Section 5.12E1, allowing him to retain accessory structures on site with metal siding.
Mr. Bergmark then went over the Findings of Fact with the Board of Adjustment. Those findings are listed below.

1. Reasonable Use of Property:  It is the Board’s CONCLUSION that, if the applicant complies with the literal terms of the Wendell Code of Ordinances he or she cannot secure a reasonable return from, or make a reasonable use of, his or her property.
· Financial burden alone insufficient
· Most strict interpretation: No reasonable use without variance
2. Creation of Hardship:  It is the Board’s CONCLUSION that there are practical difficulties or unnecessary hardships in the way of carrying out the strict letter of the Ordinance.
· Practical difficulties or unnecessary hardships may not be the result of the applicant’s own actions.
3.
Public Safety/Welfare:  It is the Board’s CONCLUSION that in granting the variance, the public safety and welfare have been assured and substantial justice has been done.

4.
Unique Circumstances:  It is the Board’s CONCLUSION that the reasons set forth in the application do justify the granting of a variance, and that the variance is a minimum one that will make possible the reasonable use of land or structure 

· The reasons set forth in the application must be associated with unique circumstances related to the applicant’s land. 
5.
Intent of the Ordinance:  It is the Board’s CONCLUSION that, if granted, the variance will be in harmony with the general purpose and intent of the ordinance and will preserve its spirit.  

Mr. Whittington asked if the buildings were approximately six years old. Mr. Bergmark said that was based on the applicant’s response since there was no building permit, Staff did not know when the buildings were erected. Mr. Bergmark said there was no record of the buildings until the fire marshal generated the work permit. Mrs. Phillips asked if staff could retrieve any records. Mr. Bergmark said there were no records to be retrieved since the applicant did not apply for a building permit and that all building records would be tied to a building permit. Mrs. Phillips asked if there was water running to the building. Mr. Bergmark asked Mrs. Phillips to direct that question to the applicant.
Mr. Whittington said this property was on the edge of Wendell’s jurisdiction and asked how far Wendell’s jurisdiction ran beyond the site. Mr. Bergmark said not far out Highway 97 but that if you went up Edgemont Road the subdivision called Edgemont Landing was in the town limits as was a church further down the road. Mr. Bergmark said the westernmost point was the John Deere dealership on Highway 64.

Mr. Phipps said if he recalled correctly the property where Action Auto sat was never in the ETJ and that it was annexed into town at the request of the property owner. Ms. Griffin said it was a voluntary annexation into town. Mr. Phipps asked if Mr. Bergmark had the date of the annexation. Mr. Bergmark said he did not have that information on hand.

Mr. Phipps said if the buildings were constructed before the annexation that made a difference. Mr. Bergmark said he would still need a building permit. Mr. Phipps said that was true but the type of structure might make a difference being in or out of the town limits. Mr. Bergmark said unless it was legally established there could be no existing non-conformity. He said since no building permit was obtained it was never legally established. 
Mr. Phipps said if he understood correctly that Mr. Rodrigues did not own the property. Mr. Bergmark said that was correct and that the property was owned by Ronny Mizzell. Mr. Phipps said the applicant had constructed something on someone else’s property and asked if that was ok and asked if the Board of Adjustment was talking to the right person. Mr. Bergmark said that as the business owner, Mr. Rodrigues could apply for the variance and that he was sure Mr. Rodrigues had a lease agreement with Mr. Mizzell and that if there was a violation of that agreement then that would be a private matter.

Mr. Phipps asked if this was the first time the fire marshal had visited the property. Mr. Bergmark said he believed that this was the first time this particular fire marshal, Mr. Saylor, had visited the site but he couldn’t speak to previous fire marshals.

Mr. Phipps said the applicant applied for a building permit on February 3rd but asked if that was an attempt to correct what was already there. Mr. Bergmark said the building permit was in response to the fire marshal’s visit and investigation permit. He said once that occurred Mr. Rodigues had to address the issue. 
Mr. Bergmark reminded the Board of Adjustment that anyone could speak on the case but since it was quasi-judicial the board should lend greater weight to factual information provided.

Mr. Phipps opened the hearing for comment.

· Sam Laughery, 1025 Trumpet Vine Court – Mr. Laughery said he was speaking as a citizen who was involved in the approval of the UDO first as chairman of the Planning Board and later as a member of the Planning Board. He said he could only speak for himself but as the UDO was being developed he personally never intended for the UDO to be punitive or to have some significant negative impact on small businesses. He said small businesses are very important to Wendell. He said he would not make a recommendation on how the board should vote but that he asked that they all cast their votes using good common sense.
· Sid Baynes, 3900 Wendell Boulevard – Mr. Baynes said he had a little history with the applicants that he wanted to explain. He said Mr.Rodrigues at one time leased a building from him for a couple of months before he operated at this location. Mr. Baynes said the purpose of his speaking was not so much the issue that the board was considering but a broader issue that he thought could have a devastating impact on the town. Mr. Baynes said the Town Board realized that the Town’s tools were a little out of date or out of whack. He said the ordinances before were applied to some individuals and not to others. He said he wasn’t faulting anyone for this but was rather just stating that it happened. He said there were properties all over town that were never in compliance. He said there were driveways too close, buildings too close to property lines, uses in properties were uses were never intended and were probably in violation today and were when they were established. He said there were things all over town that were not right under yesterday’s ordinance or today’s UDO.

Mr. Baynes said as a commissioner he was chairman of a group that polished what the Planning Board had done when they put through the UDO. He said what the group harped on was that they did not want to take anyone’s right away, they did not want to reduce anybody’s property value, restrict their activities and actions that had been going on in this town. He said the group wanted everything that existed as of July 26, 2010 when the UDO was adopted to be grandfathered. He said the intention was not to be punitive but to draw a line and to recalibrate our zoning ordinance to get it back to level and fair for everybody in town. He said a couple of people in town were accused of being special interest. He said he told that person that the UDO would eliminate that accusation against that person.
Mr. Baynes said we are where we are and if we go back and start ticking off these instances and places where things aren’t as they should have been and aren’t as they should be there would be devastating impact, especially on the business properties. He said an old business in an old building was better than an old building being vacant and just running down. He said when the economy comes back and there is more of a demand for these old buildings he would gladly give his building up for a new use but that for now we needed to do what was best for this point in time.

He said to be too harsh to these businesses would kill businesses and so he would ask the Board of Adjustment to take all of that into consideration and if they polled all the commissioners and UDO Committee members they would say it was their intention to leave things as they were and to grandfather things. Mr. Baynes said there was a big part of him that said the Board of Adjustment shouldn’t even be dealing with this item. He said they should throw it back to the Town Board to find out if it was their understanding of the UDO was that buildings should be grandfathered.

Mr. Baynes said building inspectors and fire marshals focused on different things and that sometimes they cited people for things that were incorrect and sometimes they cited people for things that were correct. He said other fire marshals had probably been to the property.
Mr. Baynes said his family owned property at Martin Center and several years ago the EMS needed a temporary location for a substation while they were building a substation. He said they used a garage apartment on his property and that EMS said they needed a garage for their EMS truck. He said they constructed a metal garage and it stayed there until after they left and no one ever said anything to them. 

He said we should go back to the logic of drawing a line in the sand and say that everything that existed when the UDO was adopted stayed and that the town would do better in the future.

· Larry Vaughan – Mr. Vaughan said he had gone and looked at the project and he thought there were a couple of issues. He said that the buildings did not meet the code precisely but at the same time but he said, that although somewhat of a stretch, the town becomes somewhat complicit in creating the hardship. He said this was because Mr. Rodrigues operated his business for a period of time and later found out he needed a building permit. Mr. Vaughan said he felt like the board needed to rule on the side of the owner in this case. He said these were not the most aesthetically appealing structures but there was a place for steel structures and he felt like the issue needed to be revisited. He said he did not like rounded curved corners on things. Mr. Vaughan said the better justice was letting the owner go ahead with this variance.
Mr. Rodrigues, the owner of Action Auto Sales, said he owned the business with his two sons and there were a total of six employees. He said over the years the business had evolved and grown and as the business grew they needed a place to stay out of the elements while they were working on cars. He said the property owner gave him the first carport for the business. Mr. Rodrigues said they used that for a while but it eventually needed sides put on it. He said when he got the carport he called Wake County and asked about the criteria for a building permit. He said the person at the county asked if it was attached and if it had plumbing. Mr. Rodrigues said when he told the Wake County employee it was not attached and had no plumbing, that the Wake County employee said they considered it a temporary structure and no permit was needed. He said that was the definition he got on this one particular day and that he wished he had written the person’s name down.
He said there was two grades of steel and that the buildings were made of the better grade of steel and said he tried to make them aesthetically pleasing as possible as well as structurally sound. He said he tried to make them in compliance with the fire code. He said he put up fire extinguishers and called the fire marshal, not Mr. Saylor, for an inspection. He said the fire marshal said they had more fire extinguishers than they needed. Mr. Rodrigues said the last time the fire marshal inspected (Mr. Saylor) was when it was highlighted that the buildings had no permits.
Mr. Rodrigues said Ms. Griffin and the Wake County Building Inspector then came to the site and he asked them how to correct the problem. He said he then applied for the permits. He said he asked how to make it right but said he also wanted for it to make sense. He said covering the buildings with HardiPlank would be a complete waste of money and a complete waste of time and that the carports would look worse than they did now. He said the buildings were structurally safe and that the permit had been approved by the building inspector. He said the fire marshal had two issues and those had already been corrected.
Mr. Rodrigues said the first building that Mr. Mizzell gave him had a green roof and the other building had a blue roof. He said if this case was specifically about cosmetics then he could paint the green roof to be blue and the sides to be white to match the other buildings. He said no one had ever knocked on his door and told him the buildings didn’t look good and there had been no inclination that anyone was mad about them. He said he didn’t know of anyone that had complained about them except the fire marshal.

He said his business relied on the two buildings in order to get cars ready to sell. He said one of the things that was different about his business from other ‘buy here pay here’ lots was that he sold cars to people who don’t have good credit or who don’t have a lot of money. He said when their car breaks down they don’t have a lot of money to fix the cars so his business provided good customer service by assisting them with repairs at cost. He said that was good for his business too because it brought him repeat business and his customers told their friends about their experience buying a car from his business.

Mr. Rodrigues said his company was putting a lot of money back into the community. He said his credit card bills were $14,000 to $23,000 a month because he bought lunches for his employees every day and for gasoline for the cars. He said they provided a good service to the community. 

He said he got an estimate on covering the buildings in stucco and it was $15,000. He said his son was a carpenter and he said it was going to cost a whole bunch to put an allowable material on the buildings. He said he would love to buy the property but Mr. Mizzell wouldn’t sell the property to him. Mr. Rodrigues said it was hard to dish out the extra money not knowing what was going to happen in the future.

He thanked the Board of Adjustment for listening.

Mr. Whittington asked where Mr. Rodrigues got the stucco estimate from. Mr. Rodrigues said Ray’s Stucco and he thought that would be a simple fix but that a mesh surface had to be put down first before spraying the stucco. 

Mr. Phipps asked Mr. Rodrigues when he moved to that location. Mr. Rodrigues said he would be at that location for seven years in July. He said he put the buildings up shortly after moving there. Mr. Phipps said there was a metal carport there that was not in question because it had a sign on it that said he sold the metal carports. Mr. Rodrigues said when they first got to this location and was approached by a company who told him if his business would become an authorized dealer then he would get 10 percent off of everything he built. Mr. Rodrigues said that particular carport was a sample and actually belonged to the company. Mr. Phipps asked if Mr. Rodrigues sold the larger buildings as well. Mr. Rodrigues said they had a book of various size and shape buildings and could sell anything the parent company sold. Mr. Phipps asked if he could sell the two buildings that were in question and Mr. Rodrigues said he could and that they didn’t have a foundation. He said with a saw and about 15 minutes the anchors could be cut and the building could be moved. Mr. Phipps clarified that he was talking about new buildings. Mr. Rodrigues said he could sell new buildings as well. 
Ms. Griffin said the difference about the two buildings in question from the one building for sale was that the two buildings in question were occupied as service garages and were not marked for sale.

Mr. Phipps asked what would happen to the buildings if Mr. Rodrigues lost his lease. Mr. Rodrigues said he would be able to sell them or move them to wherever they moved to. Mr. Whittington asked what happened if the business continued to do well and he did not lose his lease. He asked if Mr. Rodrigues would be adding more. Mr. Rodrigues said he believed he had what he needed. He said he would love to be able to hire another mechanic but he had been holding off because of this case because if he had to spend $15,000 on the buildings then he probably wouldn’t hire someone. He said his business was a very difficult business to run.
Mr. Narron said according to documents in the agenda packets Mr. Rodrigues applied for a building permit on February 2, 2012 and at that time agreed to bring the structures into compliance within 60-90 days. Mr. Rodrigues said that was correct. Mr. Narron asked why he now wouldn’t bring them into compliance. Mr. Rodrigues said one reason was because he had done a lot of looking for solutions while running his business. He said after looking at his options he talked to Town Manager Teresa Piner and Ms. Griffin and told them he didn’t know what to do, that putting an allowable material on the buildings was going to cost money and not add value. He said he also had kidney stones at this time. He said when he asked Mrs. Piner and Ms. Griffin for an alternative, they told him that he could apply for a variance.
Mr. Narron asked Mr. Rodrigues if, when he applied for the building permit, he intended on coming into compliance. Mr. Rodrigues said he did. He said if it was something that could have been done fairly easily he would have just done it.

Ms. Rountree asked how many fire marshals had visited the site since he had been in that location. Mr. Rodrigues said one gentleman came out every three or six months for three years or so and he thought he had seen Mr. Saylor a couple of times. He said Mr. Saylor had never had any problems before but once he submitted for the permit Mr. Saylor came up with the two violations.
Mr. Phipps asked if Wake County had approved the permit. Mr. Rodrigues said yes. Ms. Griffin said Mr. Rodrigues did obtain a building permit. Mr. Phipps asked if it wasn’t valid in Wendell. Ms. Griffin said this was a zoning issue. She said this issue came to light when the fire marshal visited the site and initiated a work/investigation permit. She said at that time she and the Wake County building inspector were notified. Ms. Griffin clarified the parties involved at the time were a Wake County fire marshal, a Wake County building inspector and Wendell zoning. She said all three agencies wanted Mr. Rodrigues to get a building permit in order to make sure the buildings were safe for his employees and anyone else that might be in or near them since they were commercial structures. She said any time there is a commercial building permit it triggered a fire marshal inspection and building inspection. She said when the applicant was referring to Michael Altman he was referring to the building inspector and that John Saylor was the deputy fire marshal for this area. She said those two men went out and inspected just as they would for any other commercial building permit. She said the inspections had been completed and all issues from those two agencies had been corrected by Mr. Rodrigues.
Mr. Phipps said in other words if these buildings were not in the Town of Wendell or were in Wake County there would be no issues because they approved. Ms. Griffin said they had approved it for building but she could not speak to if it would be approved in other areas because there could be zoning issues in other places as well. Mr. Phipps said Wendell’s issue was that the UDO said you could not have a building with metal siding. Ms. Griffin said that was correct and that at the time those buildings were constructed no commercial accessory buildings were allowed.

Mr. Phipps asked if it said permanent or temporary buildings. Ms. Griffin said any accessory buildings. She said she also wanted to clarify a couple of things. She said Mr. Whittington had asked if Mr. Rodrigues would be adding to the buildings and that there was a rule that the aggregate floor area accessory buildings cannot exceed 50 percent of the primary building and that the applicant was very close to that limit. Ms. Griffin said a building permit was needed when a building, in any direction, exceeded 12 feet or if it was attached to a building. As an example she said for information a deck, attached to a house, had to have a permit; that a 12 foot by 12 foot residential building did not need a permit but if the building was added on to which made it greater than 12 by 12 then a permit was needed; and that all commercial buildings needed a permit. She said she was surprised that someone at Wake County would tell him he didn’t need a permit because that was a Wake County rule. 
Mr. Whittington asked about the metal storage facility and said there were a number of metal buildings within a mile or so of this parcel. Ms. Griffin said in the previous ordinance metal buildings were allowed but no accessory buildings were allowed for commercial businesses. She said the primary use of the storage facility was as a storage facility so those were not accessory buildings. She said that property was also voluntarily annexed by the property owner.
Mr. Phipps said Mr. Rodrigues was probably not in the city at the time he put the buildings up, he was probably in the county. Ms. Griffin said given the timeline the applicant had stated it appeared he was already in town limits when the buildings were erected. She said they didn’t have a definite date on the buildings because no building permits were pulled. Mr. Phipps said it appeared the property was annexed in September 2005 and it wouldn’t be seven years until September 2012. Ms. Griffin said Mr. Rodrigues said the buildings were approximately six years old so the parcel would have been annexed into town by that point. 
Mr. Narron said Mr. Baynes and Mr. Laughery both implied that the UDO should have exempted everything that existed in 2010 and be a forward looking document. Ms. Griffin said if it was a legally-existing non-conformity it would be grandfathered. Mr. Narron asked if this one wasn’t legally-existing because the permits were not obtained. Ms. Griffin said that was correct.

Mr. Rodrigues said aesthetics seemed to be the issue and most of the buildings were behind the main building and you could only see a little part of the buildings from the road. He said you could only see them from the side, coming up Edgemont Road.

Mr. Phipps said he was a part of the UDO Committee and he was very much against metal buildings but he didn’t think the intent was to put up a carport and then put HardiPlank on it. He said he didn’t know how good that would look. Mr. Rodrigues said it wouldn’t add any value to the buildings and he didn’t think it would look any better. Mr. Phipps said he understood the town’s position. He said the intent was definitely to grandfather but Mr. Rodrigues got caught with the permit issue. 

Mr. Whittington said aesthetics was not the issue for him because the lot was not a pretty sight. He said if Mr. Rodrigues was in a development it would be different but currently he was across the street from a cemetery, a house on one side and a vacant business on the other side. He said if it had been out there for six years and the town didn’t discover it then. He said Mr. Rodrigues made a mistake in not getting a building permit. He said he didn’t think it was right to tell Mr. Rodrigues that he had to tear down his building and put up a wooden structure and that Mr. Rodrigues couldn’t add on to the building because he didn’t own it.

Mr. Narron asked if this was the first variance that had been requested under the new UDO. Mr. Phipps said yes. Mr. Narron said a lot of work went into the UDO and it bothered him that for the very first time someone was coming in and asking the Board of Adjustment to ignore the UDO because it wasn’t convenient. He said he wanted to remind the group that a lot of people put a lot of work into that document and he didn’t think they should ignore it. Mr. Narron said the UDO said no metal and obviously there was a reason for that. Mr. Phipps said he thought anything that was already constructed wouldn’t have to go back and retrofit but the problem was the building permit. He said that shouldn’t change the fact that the intent was no one should have to tear down their building to meet the ordinance. Mr. Narron said he understood the problem but it could have been avoided by applying for a building permit when the applicant erected the structures and he was bothered by granting a variance the first time after the UDO had been adopted. 

Mrs. Phillips said it would set a precedent but she understood the applicant’s side of the story. She said she thought there was failure in several areas – failure on the town to see about it, failure by the applicant to get a building permit but that Wake County had issued the permit. She said no one caught it but she didn’t want to set precedent. She said she thought it should go as stands.
Mr. Narron said he was also bothered by the fact that the applicant said, when he applied for a building permit that he would bring the buildings into compliance and he changed his mind.

Mr. Rodrigues said he didn’t change his mind that he was planning to get the buildings wrapped. He said he talked to people about getting it done but they all thought he was out of his mind to cover the buildings. He said there was no knowledge of business owners for what they had to do for building codes. He said he looked at ways to be able to do this. He said he tried to comply the best he could. He said he went back and talked to Ms. Griffin and Mrs. Piner and he thought they could make a judgment call and exempt him from the rules. 

Mr. Phipps started on the Findings of Fact.

1. It is the Board’s CONCLUSION that, if the applicant complies with the literal terms of the Wendell Unified Development Ordinance he or she can or cannot secure a reasonable return from, or make a reasonable use of, his or her property.  
Mr. Whittington and Mrs. Phillips both said the applicant could not secure a reasonable return or make reasonable use of his property. Mr. Narron said he could. 
Mr. Narron said this finding was applicable if, for example, the cost of repairs was more than the building was worth. He said in this instance it was just going to be a little expensive but was not going to shut the business down. Mr. Whittington said rather to spend $16,000 for something that had no benefit to the aesthetics and wouldn’t make it safer or better then maybe they should just ask him to give $16,000 to the town to offset its budget crisis. Mr. Narron said they had no evidence as to what the costs were.
Mr. Phipps said he didn’t know that anything could be put on the side that would look decent. He said the intent of the ordinance was not to have a metal building period and that there wouldn’t be one with a metal top and regular walls. 
Mrs. Phillips asked if this was a permanent structure. Mr. Narron said that was debatable and that the applicant had said it was anchored. Mr. Whittington said he couldn’t make it permanent because he was not the land owner. 

Ms. Rountree said the applicant could not make reasonable use of the property. Mr. Phipps voted in the same way.

2.
It is the Board’s conclusion that there are or are not practical difficulties or unnecessary hardships in the way of carrying out the strict letter of the Ordinance.  
Mr. Phipps said the hardship could not be a result of the applicant’s own actions. He said in order to grant the variance the response had to be ‘yes’ to this finding of fact.
Mr. Narron voted ‘are not’ and said he was particularly swayed by the fact that the hardship could not be of the applicant’s own actions. 

Mr. Phipps said there were practical difficulties in trying to fix the building. Mrs. Phillips said she was a little bit with Mr. Narron on this fact. She said it was a little unclear because she didn’t know if Mr. Rodrigues knew to come to the town for approval or not. 

Mr. Rodrigues said this was more of a punishment than anything. Mrs. Phillips asked how this punished him. He said the rule said he didn’t have the right material and that not getting the variance would say he was being punished by having to put the right materials on the building even though it wouldn’t make the buildings look any better. He said not getting the variance would be a penalty for not having the right materials. He said he wanted to know the good outcome of putting HardiPlank over a perfectly good metal building. Mr. Rodrigues said no one had complained about the buildings. Mr. Phipps and Mrs. Phillips agreed that was irrelevant. Mr. Rodrigues countered saying the issue was aesthetics. Mr. Phipps said he appreciated his observation but it wasn’t about whether anyone had complained or not. 

Mr. Whittington said right now the board had to rule on the fact of if there were or were not practical difficulties in complying. He said part of this was that the difficulty couldn’t be a result of the applicant’s own actions and said he felt this one was close because Mr. Rodrigues talked to Wake County but not to Wendell. Mr. Whittington said he voted ‘are’.
Ms. Rountree voted ‘are not’. Mrs. Phillips voted ‘are’. Mr. Phipps voted ‘are’.
Mrs. Phillips said the applicant had stated that he had contacted Wake County who told him he didn’t need a permit because the buildings did not have a foundation and were easily moved but that he testified the buildings were bolted down. Mr. Rodrigues said the buildings were bolted down for wind purposes. Ms. Griffin confirmed that building code required the buildings to be anchored. Mr. Phipps asked what the UDO said about temporary structures. Ms. Griffin said accessory structures were their own classification and were not designated as temporary or permanent. She said any accessory structure that required a permit had to be properly anchored.
Mr. Phipps said the vote was 3-2 on this finding.

3.
It is the Board’s conclusion that, if the variance is granted, the public safety and welfare has or has not been assured and substantial justice has been done.  
Mr. Phipps said this finding needed an affirmative answer in order to grant.
Mr. Whittington and Mrs. Phillips voted ‘has’. Mr. Narron said he did not understand the relevance of this finding to the case but that he would support the UDO and vote ‘have not’. 

Mr. Whittington said by granting the variance they were not creating a safety hazard. Mr. Narron said that was true and they would be doing substantial justice to the applicant. 

Ms. Rountree voted ‘has’ and Mr. Phipps voted ‘has’.

4.
It is the Board’s conclusion that the reasons set forth in the application do or do not justify the granting of a variance, and that the variance is or is not a minimum one that will make possible the reasonable use of land or structure.  
Mr. Phipps said the reasons set forth should be related to unique circumstances related to the applicant’s land. Mr. Narron said this finding was one where a variance was needed because of the lay of someone’s land, the presence of a creek or an easement or something of that nature.

Mr. Bergmark said all findings of fact had to be answered.

Mr. Phipps said the unique circumstance could be that it was not the applicant’s land. 

Mr. Whittington, Mrs. Phillips and Mr. Phipps voted ‘do’.

Mr. Narron and Ms. Rountree voted ‘do not’.

5.
It is the Board’s conclusion that, if granted, the variance will or will not be in harmony with the general purpose and intent of the ordinance and will or will not preserve its spirit.  
Mr. Phipps said he didn’t have any problem saying it would preserve the spirit of the ordinance because he was a part of drafting the ordinance. He said the ordinance was not to have metal buildings but it was also not to take metal buildings and put different sides on them.

Mr. Narron said he was defending the ordinance and was voting ‘will not’.

Ms. Rountree said she was a ‘will not’.

Mr. Whittington and Mrs. Phillips both voted ‘will’.

Mr. Phipps said they didn’t have a unanimous vote and asked staff where the board was at this point. Ms. Griffin said a four-fifths vote was required to grant the variance but that the board didn’t need a unanimous vote on any of the findings of fact.
Mr. Phipps said he was looking for a motion. Mr. Whittington said he thought they had to have four in agreement. Mr. Bergmark said they did in order to grant the variance but not on each of the points. He said the board went through each of those points for discussion purposes and to affirm how they would vote.

Mr. Whittington made a motion to grant the variance for Mr. Rodrigues. Mrs. Phillips seconded the motion. Mr. Whittington, Mrs. Phillips and Mr. Phipps voted to grant the variance. Mr. Narron and Ms. Rountree voted to deny the variance request. 

Mr. Phipps said the variance request failed 3-2. Mr. Bergmark confirmed saying a four-fifths vote was required and that three votes was not sufficient to grant the variance.

Mr. Phipps closed the public hearing.

Mr. Narron made the motion to adjourn. Mr. Whittington seconded the motion. The motion was unanimous.
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